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1          HONORABLE TODD ROKITA:  If we could please

2     rise and pledge allegiance to our flag.

3          (Thereupon, the Pledge of Allegiance was

4     recited.)

5          HONORABLE TODD ROKITA:  Call the meeting to

6     order.

7          Thank you very much.  My name is Todd

8     Rokita.  I'm the Chair of the Indiana Recount

9     Commission, joined by Democratic appointed

10     member, Ed Delaney, Republican appointed member,

11     Gordon Durnil.

12          First order of business is documentation of

13     the last meeting notice.  Commissioners have in

14     their packets what is a self-evident meeting

15     notice.  Appears to be set forth in accordance

16     with the open-door laws of Indiana.

17          Any questions about that?  Hearing none,

18     moving on.

19          Note for the record that the meeting notice

20     is properly posted.

21          Moving on.  Consideration of certain

22     matters pending before the Recount Commission as

23     previously discussed in our meetings, we are

24     primarily focused today on House District 97.

25     And we have two motions here; a motion to
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1     dismiss the contest claims and the motion for

2     continuance.

3          Can the parties, or at least their counsel,

4     appear and take a seat.

5          The commissioners and I were discussing the

6     order we should take these motions, and the

7     thought was made to -- or was offered to let you

8     all decide, if you can agree on which motions

9     you want to be heard on first.

10          MR. BROOKS:  Mr. Chairman, thank you.  I am

11     David Brooks, appearing on behalf of Jon Elrod.

12          Mr. Reuben and I discussed both.

13     Obviously, the motion for continuance, since

14     that was a joint motion, and also the motion to

15     dismiss the contest.

16          We both believe that it would be

17     beneficial, perhaps, for the motion to dismiss

18     on the contest claims to be heard at the

19     conclusion of the recount.

20          On the assumption that we're doing the

21     recount first, contest claims involve at least

22     some allegations of whether there were enough

23     votes here or there.  Could be a moot point.

24          I think, also, an execution of those

25     issues, in the event we do have contest issues,
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1     would help put the matter in context for the

2     Commission before we would proceed.

3          So I think subject to --

4          HONORABLE TODD ROKITA:  Mr. Reuben, do you

5     have a response?

6          MR. REUBEN:  I concur about the rules of

7     the Commission.  I believe we undertake the

8     process of evaluating the recount first, and the

9     contest thereafter.  And it would make more

10     sense, I think, to hold the motion to dismiss

11     that Mr. Brooks has filed to that point in time.

12          HONORABLE TODD ROKITA:  Counsel to the

13     Commission, if the Commission were to vote to do

14     that, do you concur that would comply with

15     Indiana Law, which I would note generally

16     requires you to entertain a motion to dismiss as

17     the highest priority.

18          MR. KING:  Mr. Chairman, yes, I would agree

19     that the parties have waived their right to

20     immediate consideration of the motion to dismiss

21     on the record; therefore, I believe we would be

22     in compliance with state law.

23          HONORABLE TODD ROKITA:  Anything to add,

24     Kristi?

25          MS. ROBERTSON:  No.
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1          HONORABLE TODD ROKITA:  Commission members,

2     any comments or questions of counsel with regard

3     to how we hear their motions?  Hearing none, as

4     a matter of procedure, I don't think it does

5     require a vote, but we will go ahead pursuant to

6     issues of both parties to entertain the motion

7     to dismiss directly after the recount

8     proceeding, but before the contest proceedings.

9     Which then leaves us with the joint motion of

10     continuance.  And I would like to give each side

11     five minutes to explain the situation.

12          And you can -- since you both petitioned,

13     we'll go with the petitioner in the recount.

14          MR. REUBEN:  Thank you.  As you will

15     notice, this is a joint motion that Mr. Brooks

16     filed this morning.  The lateness of the hour is

17     the very reason why we're asking for

18     continuance.

19          The recount process to the State Board of

20     Accounts was concluded some 10 days ago, but it

21     was only as recently as, literally, a few days

22     ago, after I arrived here this morning, and I

23     assume Mr. Brooks as well, that we were even

24     given the last batch of the disputed ballots

25     which we have been asking for for some time.
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1          I'm not here to cast aspersions why we

2     didn't get them.  The fact is, we didn't get

3     those materials until literally moments ago.

4          There were more ballots that we put in our

5     motion.  There are more exhibits of the disputed

6     nature that we didn't get until yesterday, and I

7     understand Mr. Brooks got a few minutes ago, I

8     got this morning.  I was notified they were

9     available late yesterday afternoon, but I wasn't

10     able to come over and get them then.

11          The ballots that I refer to in -- in our

12     motion, I believe in paragraph 3 and 4, are

13     critical to this recount, and, in fact, critical

14     to the contest as well.  We have not had a

15     chance to see them.  We have not had the chance

16     to evaluate those exhibits, and it would be a

17     disservice to not only our clients, but to the

18     electorate, not to have us have an opportunity

19     to fully review those.

20          We do appreciate the time pinch that

21     everyone is operating under.  We were operating

22     under that same time pinch; however it's not

23     going to expedite anything going further right

24     now when we're not versed as to what the very

25     issue of evidence is here.  As we asked for
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1     that, it will not prejudice either of the

2     parties, obviously,  because we've joined in it,

3     nor will it prejudice the Commission to get this

4     thing over quicker if we're able to go through

5     those materials which we've been given today.

6     As we put in our motion, we may be able to

7     further call down the issues.

8          The issues that we see right now are very

9     few in number.  There may be a lot of particular

10     ballots that are at stake, but the very issues

11     are few in number, and, therefore, we think if

12     we're able to categorize and catalog, if you

13     will, these last ballots, we may be able to

14     expedite the proceeding rather than slow it

15     down.

16          We think it's frankly not only the best

17     interest of all, but make it a more smooth

18     process of what I'm trying to handle here, as

19     well as getting into the contest.  And,

20     therefore, we very respectably, but very, I

21     guess, liberally want to ask for that

22     continuance.

23          As put in the motion, Mr. Brooks and I

24     think the director will confirm this, that we

25     have diligently been trying to get these
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1     records.  It's not been something that either of

2     us can be accused of trying to procrastinate.

3     We've been diligently making an effort.  We

4     couldn't get them.

5          HONORABLE TODD ROKITA:  Before we go with

6     Mr. Brooks, when you said the last batch of

7     disputed ballots that you just received --

8          MR. BROOKS:  Yes, sir.

9          HONORABLE TODD ROKITA:  -- how many ballots

10     are we talking about?  How many pieces of

11     evidence?

12          UNIDENTIFIED SPEAKER:  That's the one we

13     just got now.

14          MR. BROOKS:  If I might, Mr. Chairman, this

15     is what I just got.  Give you an idea of how

16     many exhibits there are.

17          MR. REUBEN:  These are the ones I just got

18     a few minutes ago.

19          HONORABLE TODD ROKITA:  How many ballots?

20     How many precincts does that represent?

21          MR. REUBEN:  This covers one precinct,

22     30-1, which is a critical precinct in the

23     evaluation of this election.

24          What these are, are 30 some -- I believe 34

25     ballots that have yet to be reviewed.
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1     Mr. Brooks has on his table the additional

2     ballots, disputed ballots, that we received this

3     morning, and Mr. Brooks just got now.  And David

4     can tell you himself how many exhibits are in

5     there.

6          HONORABLE TODD ROKITA:  As to the batch you

7     received just yesterday, how many precincts?

8     How many ballots?

9          MR. REUBEN:  We got them this morning.

10          MR. BROOKS:  15 envelopes per precinct.

11          HONORABLE TODD ROKITA:  What you described

12     as "yesterday's batch?"

13          MR. REUBEN:  We got them this morning, but

14     we were told before yesterday they were

15     available, then we just couldn't get over to get

16     them.

17          The envelopes that Mr. Brooks now referred

18     to are the ones we got, physically, this

19     morning.

20          HONORABLE TODD ROKITA:  Thank you.

21          Any other questions for Mr. Reuben?

22          MR. DURNIL:  You've been through everything

23     except those?

24          MR. REUBEN:  Yes, sir.

25          HONORABLE TODD ROKITA:  Mr. Brooks, thank
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1     you.  Go ahead.

2          MR. BROOKS:  Essentially, I would concur

3     with what Mr. Reuben said.  I think for those

4     who don't practice recount law, that it's hard

5     to imagine how interrelated one exhibit is to

6     another precinct.  And in my opinion, it would

7     be a disservice to everybody to proceed without

8     seeing all of these ballots to know how they

9     relate to similar issues in other precincts.

10          So I can assure you that I would dare to

11     say nobody in this room is more anxious to get

12     this started and over than I am, because I have

13     a recount commission hearing starting Monday in

14     another recount.

15          So if I didn't feel that it was pretty

16     fundamental to a fair approach to this, I would

17     not have signed that motion for continuance.

18          MR. REUBEN:  If I might supplement what I

19     said earlier.  You asked for the number.  I'm

20     told by one of my helpers here that the total

21     number of ballots we're looking at is somewhere

22     in range of probably 200.

23          HONORABLE TODD ROKITA:  Yesterday's batch

24     is what you said.

25          MR. REUBEN:  Yes, sir.
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1          HONORABLE TODD ROKITA:  Altogether, 200

2     ballots.

3          MR. REUBEN:  Yes, sir.

4          HONORABLE TODD ROKITA:  Out of how many

5     disputed altogether?

6          MR. BROOKS:  1,400.

7          MR. REUBEN:  I think 1,350 or 1,360

8     something.

9          HONORABLE TODD ROKITA:  Any questions of

10     Mr. Brooks from the Commission?

11          MR. DELANEY:  When do you think you'll be

12     done with this last examination?

13          MR. REUBEN:  My expectation, Mr. Delaney,

14     we have 24 hours.  I put it in the motion, I

15     think that's fair to everybody.

16          MR. DURNIL:  Twenty-four hours.  We start

17     in the morning.

18          MR. REUBEN:  Well, I'm trying to answer

19     your question.

20          MR. DELANEY:  How long does it take you to

21     get through them?

22          MR. REUBEN:  It will take not that long to

23     go through the couple hundred ballots.  The

24     point Mr. Brooks raised is an appropriate point,

25     not just looking at these, cataloging them with
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1     all the others.  You've all been involved in

2     these things, as well.  These are not in

3     isolation, but they interrelate with ballots all

4     over the district, and that's going to be where

5     some time is involved.

6          You're right, these don't take long, but

7     how they fit with everything inside, how we deal

8     with those.

9          HONORABLE TODD ROKITA:  We can't dismiss

10     those precincts or those ballots that there are

11     no disputes under the State Board of Accounts'

12     report at this point because of this

13     interrelationship?

14          You're not comfortable with letting groups

15     of precincts go at this point?

16          MR. BROOKS:  From my point of view, that

17     would be correct.  I mean, frankly, I doubt if

18     it's going to change the overall analysis, to be

19     honest, but I just can't say without going

20     through the ballots.

21          I'm going to be continuing to put in my

22     normal 15-hour days since the canvass to

23     recount.  I'll be at the office late and at the

24     office early in the morning.  But I do think the

25     24 hours is a fair amount of time because of the
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1     amount of cataloging.

2          MR. DURNIL:  You're sleeping nine hours,

3     right?

4          MR. BROOKS:  No, be fair to say I'm

5     somewhere near brain dead at the moment from

6     lack of sleep.

7          HONORABLE TODD ROKITA:  Before we make a

8     motion to decide this, I would like to hear from

9     the State Board of Accounts.

10          We see Mr. Rogina here.  If you can

11     comment.  Is there anything you would like to

12     add to the statements that have been made?

13          MR. ROGINA:  Mr. Chairman, Members of the

14     Commission, before you, you have our report.  We

15     were out until Friday evening on site at these

16     other recounts and this weekend.

17          I saw some of this stuff in there this

18     weekend, but wasn't in our office to have a

19     conversation with either one of them on the

20     availability of the particulars.

21          I think one of our deputies had --

22          HONORABLE TODD ROKITA:  You're saying this

23     was available last Friday and there was some

24     communication breakdown as to getting it to the

25     parties?
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1          MR. JOYCE:  The majority of the.

2          HONORABLE TODD ROKITA:  Could you identify.

3          MR. JOYCE:  Paul Joyce.  I'm deputy state

4     examiner for the Board of Accounts.

5          The majority of the information was made

6     available to both parties on Friday evening.

7     There were approximately 30 exhibits that were

8     given as early as last night, made available.

9     And, then -- actually, about 35 exhibits last

10     night.  They gave us a copy of what they did not

11     have as we called last night and made it

12     available.

13          But the majority of it was available Friday

14     evening late.

15          HONORABLE TODD ROKITA:  How many documents

16     or pieces of evidence were made available late?

17          MR. JOYCE:  As you see on Mr. Brooks' desk,

18     those envelopes what you basically see.

19          HONORABLE TODD ROKITA:  Any other evidence

20     from the State Board of Accounts?

21          I'm going to make a motion simply for

22     purposes of discussion and possible tweaking.

23          I move that we recess this -- at least the

24     House District 97 business in this meeting,

25     until 7:00 p.m. tonight and reconvene and move
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1     on.

2          It gives the parties an opportunity to look

3     at the evidence.

4          MR. DELANEY:  My eyes are working.  I can

5     tell counsel didn't like this suggestion.

6          HONORABLE TODD ROKITA:  No second for it

7     yet.

8          Wouldn't be the first time.  Don't worry,

9     guys.

10          MR. DELANEY:  I don't want to mess up the

11     open-meeting law.

12          Can our director confer with these fine

13     gentlemen, see whether we can by 7:00 tonight?

14     See where they're at.

15          Is there a way around that problem?

16          HONORABLE TODD ROKITA:  I think if we

17     recess -- just for point of question, if we

18     recess the meeting as opposed to adjourn it.

19     This meeting serves for the remainder until we

20     adjourn.

21          MR. KING:  That's correct.

22          MR. DELANEY:  You can see if these

23     gentlemen can start at 7:00 or 8:00 -- 8:00 a.m.

24          HONORABLE TODD ROKITA:  Let me assume

25     you're putting that in the form of a motion.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 18

1          MR. DELANEY:  That was a question.

2          HONORABLE TODD ROKITA:  That's just a

3     question?

4          MR. DELANEY:  Apparently, he can do that,

5     and apparently, legally, he can do that.  Then

6     we just come back when he tells us, in effect.

7     "He" being Mr. Skolnik.

8          MR. SKOLNIK:  I can certainly confer with

9     counsel.  It may be advisable for this

10     Commission to determine the appropriate time to

11     reconvene, both for the purposes of satisfying

12     the open-meeting law, as well as, I think,

13     providing some certainty to this process so that

14     the parties will be on notice that at that

15     appointed time they should be ready to proceed

16     and that there wouldn't be any further need for

17     a continuance.

18          HONORABLE TODD ROKITA:  Comment by counsel.

19          MR. KING:  Just to add that the open-door

20     law does require that if this meeting is

21     recessed, that it be reconvened at a time stated

22     during the meeting on the record.

23          HONORABLE TODD ROKITA:  So we do have to.

24     Thank you.

25          Kristi, do you have anything?
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1          MS. ROBERTSON:  No, I agree.

2          HONORABLE TODD ROKITA:  Still hearing no

3     second to my motion.

4          MR. DELANEY:  Is the morning not possible?

5          MR. BROOKS:  It's very difficult to say.

6     If we've got a couple hundred ballots here, I

7     don't exactly know what categories are in.

8          What we get from the State Board of

9     Accounts doesn't tell the dispute, so it really

10     involves an examination of each ballot, deciding

11     what catagory.

12          We've already got a roomful of folders, and

13     it's difficult to say, but that's a fair amount

14     of ballots.  Plus we didn't mention frequently

15     there are absentee ballot envelopes, affidavits,

16     poll book pages to look at that are in addition

17     to the ballots.

18          Until I open them up and we get a chance to

19     look at them, it's difficult to say.

20          I would prefer to have some sleep tonight.

21     I've already assumed I'll be working until

22     midnight.  But if we start early, first thing in

23     the morning, even I'm a little concerned that it

24     would be tough to get it all done, but I also

25     have -- I think Mr. Reuben referenced this.
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1          My experience with the recounts is that

2     both parties are exuberant with their

3     challenges, and that by the time you get done

4     condensing it down to what the real issues are

5     and real ballots are, far vast majority get shed

6     away.  And I would be optimistic that we could

7     still finish this recount Friday if we started

8     tomorrow afternoon.

9          I don't think Mr. Reuben has a different

10     view.

11          HONORABLE TODD ROKITA:  Before Mr. Reuben

12     responds -- I have a feeling you want to respond

13     from a historic standpoint.  But this Commission

14     can't count on the ballots and those disputes

15     falling away.  We certainly can't infringe on

16     your clients' rights.

17          We have train cars behind you that we have

18     to get to.  I think you can appreciate, at

19     least, my concern for getting this train moving.

20          Mr. Reuben.

21          MR. REUBEN:  I think Mr. Brooks and I,

22     having gone through our stuff separately, I

23     think we can represent to you that a lot will

24     fall by the wayside.  Many more may or may not

25     from what we haven't seen yet, Mr. Secretary.
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1     But from what we have reviewed of the hundreds

2     of challenges, I think it's very fair to say

3     that most of them will already be those in the

4     catagory that he and I know will go away.

5          HONORABLE TODD ROKITA:  Why can't we take

6     that up now?

7          MR. REUBEN:  Because they're in various

8     precincts.  I'm not sure how much good it's

9     going to do to open up precincts, close them, go

10     back into them, and cut the process in that way.

11          I do think, though, with the issues that

12     we've raised in this particular proceeding, some

13     of which are unique, some which I think are

14     being brought to this Commission as issues of

15     first impression, particularly in the contest

16     part.  I'd be very reluctant to, I think, move

17     faster than we have.

18          We do understand, sir, what you're trying

19     to accomplish and the time frame.  We want this

20     over as well.  May well be we can start

21     tomorrow, we'll end up on Thursday.  But I think

22     that if we start too soon, it's going to

23     protract this thing rather than expedite it.

24          HONORABLE TODD ROKITA:  Any comments from

25     the Commission members, questions?
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1          MR. DELANEY:  I have a suggestion.

2          Why don't we recess until 8:30, and I would

3     not invite any written motions for continuances.

4     If you think at that time you need a few more

5     hours, come and tell us.

6          MR. BROOKS:  That would be a.m. or p.m.?

7          MR. DELANEY:  8:30 a.m.  8:30 a.m.,

8     wherever the room would be.

9          My motion that we recess until that time

10     and we do not entertain any more motions for

11     continuance.  I want you spending your time

12     looking at ballots.  Come back here.  If you

13     can't get done, at 8:30 we'll know where we're

14     at.

15          MR. DURNIL:  I really sincerely hope you

16     will be ready at 8:30, so I second that motion.

17          HONORABLE TODD ROKITA:  Any discussion?  I

18     agree.

19          All in favor.

20          MR. DELANEY:  Aye.

21          MR. DURNIL:  Aye.

22          HONORABLE TODD ROKITA:  Aye.

23          Any opposed?  Hearing none.

24          We should have rooms.  Same room, 8:30.

25     And, again, I would parrot the instinct of my
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1     two Commission members.  We do want you to be

2     ready.

3          Not your 24 hours, but we did give you some

4     time.  You're not going to have to look at a lot

5     of case law, not going to be calling a lot of

6     witnesses.  A matter of looking at these

7     documents and getting them before us in a

8     fashion, represent your client's best interest.

9          So, please, come prepared as all humanly

10     possible tomorrow at 8:30.

11          MR. REUBEN:  I have one other point that

12     came up with the director that we need to raise

13     with you all, if we might.

14          HONORABLE TODD ROKITA:  Is this separate

15     from the motion or related to the motion?

16          MR. REUBEN:  Not related to the motion at

17     all.

18          HONORABLE TODD ROKITA:  Not entering

19     another piece of business for District 97?

20          MR. REUBEN:  Yes.  I would like to inquire

21     the Commission as to the method by which you

22     will issue subpoenas.  The statute that deals

23     with this requires, I think, the Commission

24     issue them rather than lawyers, as we do in Rule

25     45 and normal civil practice.
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1          I had tendered yesterday to the director a

2     form, a blank form subpoena for your proposed

3     use.  We have people we probably will need to

4     bring in for the contest part, not the recount;

5     but, nonetheless, I want to be able to issue

6     those when we can.  And Mr. Skolnik has the

7     draft, I believe -- or did you bring it with

8     you, sir?  I've got some blank forms.

9          MR. SKOLNIK:  Okay.  I think we need

10     someone to sign off on it.  The statute says you

11     may issue them as opposed to allowing counsel

12     to.

13          HONORABLE TODD ROKITA:  Mr. Skolnik.

14          MR. SKOLNIK:  If I may address Mr. Reuben's

15     matter he has raised here.

16          Historically, it's been my understanding,

17     based both on personal experience, as well as my

18     review of past minutes, that the Commission has

19     traditionally approved the issuance of subpoenas

20     that have been issued to particular individuals

21     or Duces Tecum directly to specific documents.

22          I advised Mr. Reuben that the director has

23     just approved blank forms, if you will, that

24     could then be used by counsel to subpoena

25     witnesses on behalf of his or her client.
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1          Based on that, I told him that I would seek

2     direction from the Commission and possibly

3     counsel would have some insight on that also.

4          As I indicated, my review of the past

5     minutes, as well as my personal experience, is

6     that subpoenas have only been issued that were

7     directed to a specific person, not -- we did not

8     have a situation that I'm aware of, where blank

9     forms were signed off.

10          MR. DURNIL:  That's not what you're

11     suggesting, is it?

12          MR. REUBEN:  No, I'm asking for you all --

13     or somebody on the Commission to sign blank

14     subpoenas, because I don't know who all I'm

15     going to subpoena yet.  And just like the old

16     days of getting a subpoena from the county

17     clerk, they come in blank, and I can't come back

18     to you all tomorrow morning at 4:00, if you'd

19     allow me to knock on your door and ask for your

20     signature at that time.

21          I do not know who they're all going to be.

22     I have some people in mind, but as the facts

23     develop -- I think certainly it is not unusual

24     in civil practice to have a blank subpoena from

25     the clerk, in this case, your Commission,
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1     signed.  It really is not something to abuse

2     because I'm only going to bring people over here

3     for this purpose.

4          HONORABLE TODD ROKITA:  Counsel, Kristi, do

5     you have a comment about this?

6          MS. ROBERTSON:  No, Mr. Chairman.  I don't

7     recall whether we've done blank ones before.  I

8     know we've issued subpoenas.

9          MR. KING:  Mr. Chairman, I think the

10     issuance of a blank subpoena would not be in

11     accordance with past practice.  June 11, 2004,

12     in the Borst/Waltz recount, there's a specific

13     motion made for issuance of subpoena directed

14     not to the Commission, but to the recount

15     director.

16          So with respect to Mr. Reuben, there's no

17     need to contact the three members up here at

18     4:00 in the morning.  Mr. Skolnik has the

19     authority.

20          MR. SKOLNIK:  Gee, thanks, Brad.

21          MR. KING:  But in that sense, the statute

22     does state that the Recount Commission may issue

23     subpoena, not the parties to the proceedings may

24     issue them.

25          I personally wouldn't view the issuance of
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1     a blank subpoena to counsel in that line.

2          MR. REUBEN:  We're trying to expedite this

3     thing, not slow it down.  If we've got to come

4     back to --

5          HONORABLE TODD ROKITA:  Made a decision --

6     hang on.  I think we need the question to

7     Mr. Reuben from the counsel.

8          MR. DELANEY:  Have you got some made?

9          MR. REUBEN:  Yes, I do.  May I approach?

10          HONORABLE TODD ROKITA:  I wonder if we

11     can't just give --

12          MR. DELANEY:  What are you suggesting here?

13     Oh, that's a blank.

14          MR. REUBEN:  That's what I had in mind.

15          HONORABLE TODD ROKITA:  My motion would be,

16     especially since Mr. Skolnik already has

17     authority to act on our behalf to issue the

18     subpoena.  You've issued subpoena for the

19     election material.

20          Go ahead and work with counsel to the

21     extent they identify folks, or if you feel

22     comfortable up to your decision to sign blank

23     ones, since it will be your signature on our

24     behalf.  You're the one that's closest to this.

25     You should decide this with counsel on the
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1     issuance of the subpoena.

2          That would be my motion.  Let the recount

3     director handle this.

4          MR. DELANEY:  Well, I understand.

5          MR. DURNIL:  I'll second.

6          MR. DELANEY:  There's a time pressure here.

7          How will these subpoenas be served?

8          MR. REUBEN:  That's my next question to you

9     all, whether or not we can elicit the assistance

10     of the Commission to the state police station.

11          We can certainly, if we have to.  But,

12     again, we're talking about time issue on all of

13     us.

14          These were all people obviously in a very

15     narrow area geographically.  I'm not sure we

16     have an issue with that witness fees and normal

17     kind of subpoena protocol.

18          I don't want to fail to issue a check and

19     then find a person has failed to show up because

20     of that.  These aren't Rule 45 subpoenas, so I'm

21     not sure where we are, Mr. Delaney.

22          MR. DELANEY:  I understand your problem.

23          I'm used to blank subpoenas.

24          I also notice you are not insensitive just

25     to issue them for the heck of it.  If you were
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1     to do that, they would come in here and say

2     something to us.  I don't think there's much

3     parlance.

4          I'll vote for the resolution, but my

5     recommendation is, Mr. Skolnik, either of these

6     two gentlemen ask for a subpoena, you give it to

7     them.  If they say, well, it's the guy at the

8     gas station, I don't know his name, I suggest

9     you give them a blank one because that's their

10     problem, not your problem, to identify the

11     witness.

12          I'll vote for the motion.  I suggest you be

13     very liberal in giving them out.  If you don't,

14     then they'll come in here and complain they

15     don't have their witness.

16          HONORABLE TODD ROKITA:  That reminds me.

17     Does the other side have any comment about this?

18          MR. BROOKS:  Two things.  I'm not sure what

19     the normal procedure is, but, obviously, if

20     we're going to issue some subpoenas, I'll assume

21     we'll get a copy of those so we can prepare for

22     whoever those witnesses may be, first.

23          Secondly, in prior recounts I've been

24     involved in, the Commission did accept

25     affidavits.  They are properly notarized, so on
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1     and so forth.  I don't, at the moment, have any

2     desire to issue them.  I certainly don't object

3     to Larry doing so, as long as I get a copy and

4     know who it is he's calling.

5          HONORABLE TODD ROKITA:  Mr. Skolnik.

6          MR. SKOLNIK:  I want to confirm parties

7     will have no objection making sure that copies

8     of subpoenas are served on opposing counsel?

9          MR. REUBEN:  We'll do it.

10          MR. KING:  Mr. Chairman, just to address

11     one question raised.  Indiana Code 3-12-10-9

12     states the state police department shall serve

13     any notice and/or other papers ordered by the

14     state Recount Commission, which Mr. Skolnik will

15     back.

16          So service would be by state police under

17     this scenario.

18          HONORABLE TODD ROKITA:  Do we have someone

19     from the state police here?  You're on standby

20     ready to go.

21          MR. TURNER:  If they're all here ready to

22     go, we'll have detectives ready this afternoon

23     if we have them ready.

24          HONORABLE TODD ROKITA:  Mr. Turner, we are

25     going to be setting a little bit of precedence
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1     here, so this precedence will go, then, to the

2     other recounts that we have, which won't be in

3     Marion County.  And you are able --

4          MR. TURNER:  The statute seems very clear

5     it will be our responsibility.

6          HONORABLE TODD ROKITA:  All in favor of the

7     motion.

8          MR. DELANEY:  Aye.

9          MR. DURNIL:  Aye.

10          HONORABLE TODD ROKITA:  Aye.

11          Hearing no opposed, so moved.

12          MR. BROOKS:  Mr. Chairman, I don't want to

13     reraise the time of the hearing in the morning.

14     I know why everybody wants to get going.  On the

15     other hand, depending on when the subpoenas go

16     out and when I find out who they are, it may be

17     nearly impossible to have a conversation with

18     those people before 8:30 in the morning if I

19     can't catch them this evening, which may very

20     well mitigate for a little bit of later start,

21     depending on when the subpoenas go out.

22          I just don't know how much they are -- when

23     will they be --

24          HONORABLE TODD ROKITA:  They're for the

25     contest?
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1          MR. REUBEN:  Yes, sir.  We're basing the

2     same question if he's talking about introducing

3     affidavits, which we haven't seen, we don't know

4     who the witnesses are.

5          MR. DELANEY:  We can deal with that as it

6     comes up.  If you need time to contact the

7     witness or subpoena other persons, I don't think

8     we should propose --

9          HONORABLE TODD ROKITA:  I would note for

10     the parties on the record this is not a civil

11     court case.  This is a Recount Commission.

12     We're bound by due process and common law.

13          We have to move this thing along, so things

14     are going to happen like this.  You are both

15     veterans of this.  Been through this before and

16     seen this before.  Understand that I know that.

17          Any other District 97 business?

18          Thank you very much, gentlemen.

19          District 31, Mr. Skolnik.

20          MR. SKOLNIK:  Mr. Chairman, there are no

21     other matters pending in the other districts at

22     this time.

23          I've advised counsel in those races that we

24     would begin with the House District 97 recount

25     and contest.  I've given them estimated time of
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1     departure, if you will, estimated time of

2     arrival, and I've kept them updated throughout

3     this process.

4          HONORABLE TODD ROKITA:  And they are

5     otherwise ready to go?  They don't have copy

6     issues?

7          MR. SKOLNIK:  I have not heard anything

8     indicating that there are any other issues,

9     copying or logistics.

10          MR. DURNIL:  Can you check with them just

11     to make sure?

12          MR. SKOLNIK:  I will. I will definitely do

13     that.

14          MR. DELANEY:  Mr. Skolnik, is one of them

15     only a contest?

16          MR. SKOLNIK:  We were advised in connection

17     with the House District 69 matter, midway

18     through the recount, that they were withdrawing

19     their recount petition.

20          I have been in repeated contact with

21     counsel asking them to formally provide the

22     paperwork in connection with that.  I expect

23     that to be forthcoming.

24          Since he is not here, I probably don't want

25     to say anything on the record regarding that
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1     matter.  I can say I'm working diligently to

2     make sure that matter is handled in a timely

3     fashion.

4          I may have more to report on that first

5     thing tomorrow morning.

6          HONORABLE TODD ROKITA:  Any other questions

7     for District 31?

8          It does appear that we will be going into a

9     weekend as a Commission on District 31 and 69,

10     so, forwarned, forearmed.  If you could please

11     let counsel know.

12          MR. SKOLNIK:  I will definitely advise

13     them.  Into the weekend and out the other end

14     probably.

15          HONORABLE TODD ROKITA:  District 69,

16     anything?

17          MR. SKOLNIK:  I just reported on 69.

18          HONORABLE TODD ROKITA:  Anything else

19     besides that?

20          MR. SKOLNIK:  Nothing additional to report.

21     I should have more information tomorrow morning.

22          HONORABLE TODD ROKITA:  Commissioner

23     Delaney has a question.

24          MR. DELANEY:  Any chance that people who

25     have only a contest, assuming that's all they
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1     have, could be here as a backup tomorrow morning

2     at 8:30 or 9:00.  That's hard on them.

3          MR. SKOLNIK:  Commissioner Delaney, I can

4     certainly inquire about that.

5          MR. DELANEY:  I'm sure they'll be anxious

6     to do that.

7          MR. SKOLNIK:  I'll express your sentiments.

8     I should have something to report tomorrow.

9          MR. DELANEY:  Looks like their choice is

10     Saturday or Sunday.  So it may not be such a bad

11     option.

12          MR. SKOLNIK:  I understand.

13          HONORABLE TODD ROKITA:  Any other questions

14     District 31 or 69?  Hearing none, any additional

15     matters for consideration by the recount

16     director or counsel?

17          MR. SKOLNIK:  Nothing further.

18          HONORABLE TODD ROKITA:  I'll entertain a

19     motion to recess until 8:30 tomorrow morning.

20          MR. DURNIL:  Why don't we just recess.  We

21     don't need a motion, do we?

22          HONORABLE TODD ROKITA:  Just recess?

23          MR. DURNIL:  We need a motion.

24          HONORABLE TODD ROKITA:  Motion to recess

25     until 8:30 tomorrow morning in this room.
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1          MR. DURNIL:  Second.

2          HONORABLE TODD ROKITA:  All in favor.

3          MR. DELANEY:  Aye.

4          HONORABLE TODD ROKITA:  Aye.

5          MR. DURNIL:  Aye.

6          HONORABLE TODD ROKITA:  Hearing no opposed,

7     let's recess.

8          Thank you very much.

9          (Thereupon, the hearing was recessed at

10     1:45 p.m.)
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1          (Therupon, the hearing was convened on

2     Wednesday, December 13, 2006, at 8:30 a.m.)

3          HONORABLE TODD ROKITA:  I'll call this

4     meeting to order.  Stand and pledge allegiance

5     to our flag.

6          (Thereupon, the Pledge of Allegiance was

7     recited.)

8          HONORABLE TODD ROKITA:  Call the meeting to

9     order.  I'm Todd Rokita, Chairman of the Indiana

10     Recount Commission, joined by Democratic

11     appointed member, Ed Delaney, and Republican

12     appointed representative, Gordon Durnil.

13          This is being called back to order from a

14     recess yesterday, where we left that agenda was

15     at the House District 97 recount phase.  And

16     I'll turn it over to the Recount Director, Brad

17     Skolnik, to take us through the process.

18          Brad.

19          MR. SKOLNIK:  Thank you, Mr. Chairman.

20          At this time, it's my understanding that

21     we're prepared to conduct the count required

22     under Indiana Code 3-12-11-17-7.7(a) of the

23     Indiana Election Code.

24          To begin the process, the guidelines

25     provide that we are first to address any
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1     precincts in which there are no disputed

2     ballots.  And the director, under the

3     guidelines, is required to provide a report of

4     the votes cast for each candidate in the

5     indicated precincts.

6          According to my calculations, and to ensure

7     that we can adequately read the tally sheet, I

8     have provided the members of the Commission with

9     somewhat enlarged copies.

10          HONORABLE TODD ROKITA:  Thank you for that.

11          MR. SKOLNIK:  First of all, counsel has

12     advised me that I should note the fact that the

13     report of the State Board of Accounts has been

14     presented to the members of the Commission and

15     is part of the record in this proceeding.  You

16     have that in front of you at this time.

17          I have identified two precincts in which

18     there are no disputed ballots, that is Precinct

19     Center 30-012.  30-012, 3 votes for Elrod, nine

20     votes for Mahern.

21          And then Center Outside, that would be

22     listed on your tally sheet as C-O, Center

23     Outside 002 reflects that there were 100 votes

24     in that precinct for Elrod and 58 votes for

25     Mahern.
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1          There is one additional precinct in which

2     there are no individual ballots disputed;

3     however, according to the tally sheet, the

4     entire precinct has been disputed by one or the

5     other parties; that is, Perry Precinct No. 4.

6          HONORABLE TODD ROKITA:  Brad one more time.

7          Perry 004?

8          MR. SKOLNIK:  Perry 004.

9          HONORABLE TODD ROKITA:  Represents what?

10          MR. SKOLNIK:  There are no disputed ballots

11     in that precinct; however, the entire precinct

12     has been disputed by one of the parties.

13          MR. DURNIL:  All disputed.

14          MR. SKOLNIK:  That is correct.

15          I did point that out for the benefit of the

16     Commission, as well as the parties.

17          MR. DELANEY:  To make life easier, how many

18     precincts do we have; do you know?

19          MR. REUBEN:  64, sir.

20          MR. DELANEY:  64.

21          MR. REUBEN:  Yes, sir.

22          MR. SKOLNIK:  I'm sorry.

23          MR. DELANEY:  64 precincts.  I wanted to

24     know how many total.

25          MR. SKOLNIK:  To my understanding, there
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1     are a total of 64 precincts in House District

2     97.

3          Under the guidelines, the next step would

4     be for the Chair to entertain a motion to accept

5     the precincts in which there are no disputed

6     ballots.

7          HONORABLE TODD ROKITA:  Do I have a motion?

8          MR. DURNIL:  So moved.

9          HONORABLE TODD ROKITA:  Second.

10          Discussion?

11          MR. DELANEY:  I assume Precinct Center 12

12     and Center Outside 2; is that right?

13          MR. DURNIL:  Correct.

14          HONORABLE TODD ROKITA:  Correct.

15          MR. DELANEY:  No discussion.

16          HONORABLE TODD ROKITA:  All in favor?

17          MR. DURNIL:  Aye.

18          MR. DELANEY:  Aye.

19          HONORABLE TODD ROKITA:  Aye.

20          Hearing no opposed, so moved unanimously.

21          Thank you, Brad.  Next.

22          MR. SKOLNIK:  According to the guidelines,

23     Mr. Chairman, the Commission shall next begin

24     recognizing the Director to present the State

25     Board of Accounts' report regarding the votes
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1     cast within all precincts, other than the two

2     precincts that we have -- for which the State

3     Board of Accounts' tally has been approved.

4          The director shall set forth the number of

5     undisputed valid votes cast for each candidate

6     in each precinct, the number of undisputed

7     invalid votes cast for each candidate, and no

8     votes cast in each precinct.

9          According to the guidelines that govern the

10     deliberations of this Commission, the Commission

11     shall then order the votes so described to be

12     counted for the designated candidates, and the

13     votes that are undisputed, invalid votes, or no

14     votes is to not be counted.

15          I direct your attention to page 4 of the

16     guidelines.  Under the guidelines, unless the

17     parties otherwise -- unless the parties agree

18     otherwise, we also conduct the tally in

19     alphanumeric order.

20          So we will begin at the very top of the

21     tally sheet with Center 3-005.  State Board of

22     Accounts' tally reflects that the undisputed

23     ballots tallied for Mr. Elrod were 31, for

24     Mr. Mahern 93.  There was 1 no vote tallied by

25     the State Board of Accounts.  There



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 42

1     are -- Mr. Mahern disputed 8 votes for

2     Mr. Elrod, and Mr. Elrod disputed 15 votes cast

3     for Mr. Mahern.

4          Is that phrased correctly, Counsel?

5          (A discussion was held off the record.)

6          MR. SKOLNIK:  Counsel advised me that it

7     would be advisable for the State Board of

8     Accounts to be recognized at this time to

9     explain the disputed ballots, the designation of

10     disputed ballots, to make sure that we are

11     phrasing that correctly.

12          MR. WILLIAMS:  Mike Williams, Board of

13     Accounts.  In this precinct it appears that all

14     absentee ballots were disputed.

15          As far as reasoning, we would give it no

16     reason.

17          MR. DURNIL:  On the column where you have 8

18     under Elrod, those are 8 votes for Elrod that

19     are disputed, correct; and 15 votes for Mahern

20     that are disputed?

21          MR. WILLIAMS:  Yes.

22          MR. SKOLNIK:  That was my understanding.  8

23     votes that were cast for Elrod are disputed, and

24     15 votes that were cast for Mahern are disputed.

25          MR. DURNIL:  Do we really need to go all
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1     the way down the list and approve all of those?

2     Can we do it in lump sum?

3          MR. KING:  That would not be in accordance.

4          MR. SKOLNIK:  It's been my recollection in

5     the past, the Commission has dealt with that on

6     a precinct by precinct basis.

7          MR. KING:  Yes.

8          MR. DELANEY:  Do you want a motion?

9          HONORABLE TODD ROKITA:  Mr. Skolnik, do you

10     want a motion at this time?

11          MR. SKOLNIK:  At this time, I would request

12     a motion to accept the undisputed ballots

13     tallied by the State Board of Accounts.

14          MR. DELANEY:  Along with the no vote, I

15     assume.

16          Would that be considered undisputed?

17     There's 1 no vote.

18          MR. SKOLNIK:  That is correct.  1 no vote.

19          MR. DELANEY:  Let's take a minute, make

20     sure we're getting it right.  The way it works

21     is the count that we're dealing with is the one

22     in the center labeled "Undisputed Ballots

23     Tallied by State Board of Accounts, 31 Elrod, 93

24     Mahern."  The only other one is a no vote

25     tallied by the SBA of 1.  Is that right?
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1          MR. SKOLNIK:  That is correct.

2          MR. DELANEY:  And I take it -- and I need

3     to ask the Board of Accounts.  Is there ever a

4     dispute about a no note?

5          Does that appear?

6          MR. WILLIAMS:  Yes, yes.

7          MR. DELANEY:  In this case, there's no fuss

8     about the no vote.  Everybody agrees there was 1

9     vote?

10          MR. SKOLNIK:  Commissioner Delaney, if you

11     look at the column that provides for disputed

12     ballots, you'll note that it does include a

13     category for no vote.

14          MR. DELANEY:  I see.

15          MR. SKOLNIK:  You are correct in this

16     precinct, the no vote is --

17          MR. DELANEY:  It only seems to happen once

18     on this whole sheet.

19          Okay.  That's good.

20          MR. SKOLNIK:  So, Counsel, am I correct

21     that the motion that we would request here would

22     request to accept the undisputed ballots tallied

23     by the State Board of Accounts, as well as the

24     no vote tallied by the State Board of Accounts.

25          MR. DURNIL:  That would be correct.
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1          MR. DELANEY:  That is correct.

2          MR. DURNIL:  So moved.

3          MR. DELANEY:  Second.

4          HONORABLE TODD ROKITA:  Discussion.

5          All in favor?  Aye.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Hearing no opposed,

9     so moved unanimously.

10          MR. SKOLNIK:  Center 8-002.  Counsel has

11     suggested that we -- at this juncture, that we

12     may take up --

13          HONORABLE TODD ROKITA:  I'll recognize the

14     counsel.

15          MR. KING:  Thank you.  Mr. Chairman,

16     members of the Commission, the procedure set

17     forth for the Commission to proceed

18     alphanumerically through the precinct as set

19     forth on page 4 of the guidelines.

20          The first task has already been performed

21     by dealing with the precincts where there are no

22     disputed votes.  And then the Commission, acting

23     in order, that the votes for the

24     undisputed -- the undisputed ballot votes and

25     undisputed ballot votes be counted or not
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1     counted respectively.

2          The next step, I believe, is set forth on

3     page 8 -- or rather paragraph 8, which is on

4     page 4, which says, "The Commission shall then

5     recognize the petitioner to present ballots

6     disputed by petitioner or State Board of

7     Accounts to the Commission, the petitioner

8     contend should be counted as votes for the

9     petitioner.

10          HONORABLE TODD ROKITA:  In their respective

11     precincts?

12          MR. KING:  In their respective precincts.

13          HONORABLE TODD ROKITA:  So we knock out

14     every one of the precincts by precinct and

15     decide the whole precinct.

16          MR. KING:  At least what the petitioner has

17     disputed, that's correct.

18          HONORABLE TODD ROKITA:  Then go back for

19     the respondent's.

20          MR. KING:  And sometime, Mr. Chairman, the

21     respondent has spontaneously waive the

22     objections, and so we are able to have the

23     Commission do the entire precinct.

24          That would be, of course, the respondent's

25     option.
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1          MR. DURNIL:  Do it precinct by precinct?

2          MR. KING:  Yes, sir.

3          MR. DURNIL:  So once we're through the

4     disputed ballots, we then accept the nondisputed

5     ballots and finish that precinct?

6          MR. KING:  Actually, I believe we already

7     accepted the nondisputed the ballots in this

8     precinct is the first step.

9          It is complicated.

10          HONORABLE TODD ROKITA:  It's the procedure.

11     That's why we write these guidelines.

12          It's been two years since we've done this.

13          MR. KING:  Commissioner Durnil, this

14     Commission would examine the disputed ballots

15     for the Petitioner in each precinct, go all the

16     way through.

17          And then the respondent would have an

18     opportunity to present.

19          MR. DURNIL:  Precinct by precinct.  One

20     side doesn't go all the way through, and then

21     you go back to the beginning and the other side

22     goes.

23          HONORABLE TODD ROKITA:  Yes.

24          MR. KING:  You go all the way through.

25          MR. DURNIL:  That ends up happening
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1     precinct by precinct.  We do it one side goes,

2     the other side goes each precinct.

3          That would be very confusing.

4          MR. REUBEN:  I'm sorry, what's your

5     comment, Counsel?

6          MR. KING:  My comment was the guidelines in

7     these June 10, 2004 minutes reflect the practice

8     as I attempted to describe them.

9          MR. DURNIL:  That's going to be very

10     confusing.

11          HONORABLE TODD ROKITA:  Can you quote,

12     Brad, where this is talked about in our

13     guidelines?

14          MS. ROBERTSON:  Number 10.

15          MR. DELANEY:  Number 10.  Says after you

16     complete the petition case in chief in all the

17     precincts, then we go to the cross-petition.

18          MR. KING:  Yes, that's correct.  That would

19     be correct.

20          MR. DELANEY:  Unhappily, those are the

21     guidelines.

22          HONORABLE TODD ROKITA:  We have agreement

23     amongst the Commissioners to proceed as

24     described.  So at this point, Mr. Skolnik, we

25     will turn it back over to you, but I think you
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1     want to turn it over to the petitioner.

2          MR. SKOLNIK:  Thank you, Mr. Chairman.

3          You are correct.  The Commission at this

4     juncture would recognize the petitioner to

5     present ballots in Center 3-005 that are being

6     disputed by the petitioner or the State Board of

7     Accounts.

8          I would like to state, for purposes of the

9     record, that at this time the State Board of

10     Accounts is distributing copies of the tally

11     sheets along with the disputed ballots and any

12     other exhibits in precinct 3-005.

13          HONORABLE TODD ROKITA:  Thank you, Brad.

14     So noted.

15          MR. SKOLNIK:  Mr. Chairman, at this time

16     the Commission is directed to recognize the

17     petitioner to present ballots disputed by the

18     petitioner or the State Board of Accounts to the

19     Commission, the petitioner contends should be

20     counted as votes for the petitioner.

21          The petitioner shall present each ballot in

22     the order that the ballot is designated as an

23     exhibit number in the exhibit list of disputed

24     ballots.

25          HONORABLE TODD ROKITA:  Thank you, Brad.
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1          I'm going to give the petitioners a little

2     bit more time to get ready.  We're all a little

3     rusty.  It will pick up as we grease the wheels

4     here a little bit.

5          Mr. Mahern, ready?

6          MR. REUBEN:  Yes.  The only question we

7     have -- the only issue we choose to pursue at

8     this point is Exhibit No. 41.

9          Many of the ballots, as you can recognize,

10     in this precinct were challenged by both sides.

11     The only one we choose to raise with you right

12     now is Exhibit 41, unknown absentee ballot.

13          MR. DELANEY:  Just a moment.

14          MR. REUBEN:  Excuse me?

15          HONORABLE TODD ROKITA:  Just a moment.  We

16     have to get 41.

17          MR. DELANEY:  Tracking it down, okay.

18          MR. REUBEN:  Welcome aboard.

19          MR. SKOLNIK:  Mr. Chairman, I would note

20     for the record that the copy of Exhibit 41

21     consists, I believe, of the application -- the

22     absentee ballot application, as well as the

23     unopened envelope.

24          MR. REUBEN:  Yes, sir.

25          HONORABLE TODD ROKITA:  We're ready,
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1     petitioner.  Go ahead.

2          MR. REUBEN:  It's our position,

3     Mr. Chairman and members of the Commission, that

4     this ballot should have been opened.

5          Apparently, it was not opened, we think,

6     because it was delivered late, which is one of

7     the issues that permeates some other parts of

8     the district.  That the ballot did not get there

9     on time isn't the voters fault.  It got there.

10     The cab may have got stuck in traffic or some

11     other reason, to which we are unfamiliar.  We

12     have no idea why it got there late.  It left the

13     clerk's office in time.  Got to the precinct.

14     It didn't get there.

15          It's our position this is a validly cast

16     vote.  The voter did all the voter could do.

17     For all we know, it left at 10:00 in the morning

18     that day, and the cab driver had a flat tire.

19          Bottom line is:  This ballot should have

20     been opened and properly cast.  There was no

21     other reason for it being disallowed.

22          Again, we go back in subsection 3-12-1-12,

23     the Commissioners and the cab driver are

24     certainly agents of the clerk's office.  They're

25     not part of the voter.
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1          The voter did all the voter could do, and

2     here we are.

3          HONORABLE TODD ROKITA:  Thank you.

4          Does procedure call for us to go to the

5     respondent for a response first?

6          MR. KING:  Yes.

7          MR. BROOKS:  Mr. Chairman, this ballot was

8     not delivered to the precinct on time, and just

9     like any other vote that doesn't get there by

10     the close of the polls at 6:00 p.m., you don't

11     get to vote.

12          If you were a live voter and your taxi was

13     late, or had a flat tire, you showed up at 6:15,

14     you don't get to vote.

15          Pursuant to 3-11-8-8, precincts close at

16     6:00.  That is very clear.

17          With respect to absentees, I would refer

18     you to 3-11-10-4, says that "Absentee ballots

19     received by mail after the county election board

20     has started the final delivery of the ballots to

21     the precincts on the election day are considered

22     as arriving too late and need be delivered to

23     the polls.

24          There are a variety of similar statutes.

25     This is 3-11.5-4-10, "Absentee ballots received
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1     by mail after noon on election day are

2     considered as arriving too late and may not be

3     counted."

4          That section applies to absentee ballots

5     counted at a central location.  So it doesn't

6     directly apply to this situation, but it is

7     consistent all the way through no matter how

8     absentees are counted.

9          On 3-11-10-11, "Election day the clerk

10     shall accept delivery of absentee ballots at the

11     latest possible time that will permit delivery

12     of the ballots to the appropriate precinct

13     election before 6:00 p.m."

14          3-11-10-12, "Absentee ballots shall be

15     delivered during the hours that the polls are

16     open and in sufficient time to enable the

17     precinct board to vote ballots during the time

18     the polls are open."

19          Each of these statutes are very clear that

20     if the absentee ballot arrives too late to be

21     delivered to the polls by 6:00 p.m., just like a

22     live voter, you can't count them.

23          That's the law in Indiana.  And we don't

24     believe that this absentee ballot should be

25     opened for that reason.
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1          HONORABLE TODD ROKITA:  Thank you.

2     Questions from Commission members?

3          MR. REUBEN:  May I respond?

4          HONORABLE TODD ROKITA:  We're just going

5     back and fourth.  We'll get some questions.

6          MR. REUBEN:  This isn't a live voter.

7     That's the issue, this is not a live voter.  The

8     voter here did what the voter could do.

9          It was not he voter himself getting in a

10     cab and having a flat tire.  The voter could

11     have gotten out, walked in, or found another

12     way.

13          This ballot with the Commissioners is not

14     the voter's fault.  And at that point to say the

15     poll closed at 6:00, we all know if the voters

16     are in the chute, they're allowed to vote after

17     6:00.

18          Some of these polls opened late.  There was

19     no extension at the other end, like we did in

20     Delaware County.

21          We've got some extenuating circumstances

22     that warrant this Commission exercising its

23     prerogative to count the vote.

24          If we're here to enfranchise people, this

25     voter did what the voter could do.  All the



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 55

1     voter could.  It had a right to vote absentee,

2     it did.

3          MR. DELANEY:  Help me understand a couple

4     things.

5          HONORABLE TODD ROKITA:  Commissioner

6     Delaney.

7          MR. DELANEY:  Do we know whether this

8     person was a confined voter or not?  And how do

9     we know that?

10          MR. REUBEN:  I'm sorry, I guess I'm being

11     reminded this is a traveling ballot.

12          MR. DELANEY:  And I don't know why I picked

13     that up.  I picked it up that this may be a

14     confined voter, meaning someone who's at home.

15          Is there something in the record that let's

16     us know that?

17          MR. REUBEN:  Well, appears to be a

18     traveling vote -- I mean, a traveling board.

19          MR. DELANEY:  How do you know that?

20          MR. REUBEN:  Take at look at, please, the

21     envelope side.

22          MR. DELANEY:  Okay.  That little box

23     showing 96 and so --

24          MS. ROBERTSON:  No, that's the State Board

25     of Accounts.
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1          MR. DELANEY:  Our eyes are not as good as

2     what I think you're looking at.

3          Back to my question.  If you could show me

4     that this was a confined voter, I think that

5     would be of some significance.

6          This would not be a problem of somebody

7     putting the thing in the mail.

8          HONORABLE TODD ROKITA:  Do you have a

9     response?

10          MR. REUBEN:   Yeah, I guess I've got a

11     conclusion.  There is no way from viewing the

12     exhibit, Mr. Delaney, we can identify -- we have

13     no answer to your question.  I don't know.

14          MR. DELANEY:  The reason I ask you, it's

15     one thing if the voter was using the mail to

16     vote by absentee, for whatever reason doesn't

17     get it to the mailbox very early.

18          It's another thing if the county sent

19     somebody to their home, who took the ballot,

20     presumably, in a timely fashion.

21          Let me ask, perhaps, a related question.

22     Do we know whether this ballot ever got to the

23     precinct at any time, or did it join the

24     counting process after the precinct workers were

25     done?
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1          Do you know the answer to that?

2          MR. BROOKS:  If I might, I believe the

3     answer is there were two absentee ballots that

4     were not delivered to the poll.

5          This envelope, I don't believe, is part of

6     what was in the box.  These are late delivered.

7     They were kept in place.

8          HONORABLE TODD ROKITA:  What do you mean by

9     "in the box"?

10          MR. BROOKS:  In the box that we looked at.

11          There was approximately 127 -- nobody

12     actually knew the correct number -- of ballots

13     that came in on election day.  And with the

14     process the clerk uses is that as they come in,

15     they are sent out.

16          Many counties, as you know, have a deadline

17     of 12:00, just as a statute for central absentee

18     ballot counting.

19          So unlike setting a deadline at 12:00, like

20     many counties do, our count actually keeps

21     delivering as late as they possibly can to make

22     sure that votes get cast.  And this particular

23     ballot was not delivered because it got there

24     too late to be delivered to the polls.

25          And I would also point out that in the
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1     Horseman v Keller recount case, the courts have

2     specifically upheld that absentees are treated

3     differently, and they have different

4     responsibilities.  For example, you have to have

5     two clerks' initials on an absentee ballot,

6     whether it's confined or otherwise.  Whereas, a

7     live vote does not.

8          So in many ways, an absentee ballot voter

9     is asking for a privilege that takes some

10     responsibilities beyond what a live voter does.

11     But at the end of the day, you've got a statute

12     that says that if you can't get it delivered to

13     the polls on time, it can't be opened.  That's

14     exactly what happened here.

15          MR. DELANEY:  Do we have the original

16     ballot here?

17          MR. REUBEN:  We have copies.  The original

18     is here.

19          MR. DELANEY:  Can we look at the original?

20          MR. REUBEN:  I don't.

21          MR. DELANEY:  I'm asking if I can look at

22     the original.

23          MR. WILLIAMS:  May I respond to that?

24          All the undelivered absentee ballots are in

25     one box.  They weren't in the individual
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1     precinct voting materials.

2          That box did not get brought down, and the

3     state police, I believe, is in the process of

4     having somebody go get that box at this moment.

5          MR. TURNER:  Correct.

6          MR. DELANEY:  It wasn't a decision you

7     made, just didn't happen to get it.

8          I suggest we defer this until we look at

9     the ballot.

10          I also want to make it clear that I, in my

11     mind, see a distinction.

12          MR. REUBEN:  If you look at the back,

13     Mr. Delaney, the one page which has the voter's

14     written name, and address, and such; at the

15     bottom it is signed off on by the absentee voter

16     board.  We can assume, I believe, it's fair to

17     say, that this either had to be done in the

18     clerk's office, or it was a traveling board one.

19          I don't think there's any other

20     possibility.

21          MR. DELANEY:  I hate to ask you to do this,

22     but could you approach and show me what you're

23     talking about because I'm not finding it.

24          HONORABLE TODD ROKITA:  After that I'll

25     recognize Commissioner Durnil.
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1          MS. ROBERTSON:  We don't have that.

2          MR. DELANEY:  I don't have that.

3          MR. REUBEN:  I'm sorry.  Yours just has the

4     signature of the absentee voter board.  In the

5     top refers to traveling board.

6          It has to be one or the other, then.

7          MR. DELANEY:  Be careful.  By the "absentee

8     board," you mean where I physically go to the

9     City-County Building?

10          MR. REUBEN:  Yes, sir.

11          MR. DELANEY:  So you're saying this voter

12     either went to the City-County Building, or had

13     someone come to their home?

14          MS. ROBERTSON:  Traveling board.

15          MR. DELANEY:  It is traveling board.

16     That's what it says.

17          MS. ROBERTSON:  That's our problem.  We

18     didn't have that.

19          MR. DELANEY:  Am I safe to assume the

20     traveling board isn't working after 6:00 on the

21     election night?

22          MR. REUBEN:  This is all before.

23          MR. DELANEY:  In fact, when do they quit?

24     Do we know?

25          MR. REUBEN:  It's a day --
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1          MS. ROBERTSON:  Day before.

2          MR. BROOKS:  If I might make one quick

3     point in reference to your point, Mr. Delaney.

4          The request for an absentee ballot has to

5     come from the voter.  So regardless of whether

6     they're a confined voter or not, if they

7     requested a ballot on the 6th, and it just

8     couldn't get delivered, or so on, so forth,

9     there's some responsibility for even a confined

10     voter as to when they request to know how much

11     time you have.

12          So it's not just that they have a list of

13     every confined voter and they didn't get to

14     them.

15          MR. REUBEN:  But that one part, which you

16     don't have, has the signature of the officials.

17     So we know that the process was not only

18     undertaken by the voter, it was executed by the

19     officials.  There's the signatures.

20          MR. DELANEY:  Presumably, by noon the day

21     before the election, this ballot was in the hand

22     of some official Marion County Election Board

23     member.

24          MR. DURNIL:  I don't think you can assume

25     that, because this voter didn't mark the box
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1     asking for confining vote.

2          MR. DELANEY:  Yeah, but the signature of

3     the -- are we agreeing among the parties here

4     that the signature is from the traveling board

5     rather than some other method?  Like the mail

6     method, where I do it by myself?

7          MR. REUBEN:  Yes.

8          MR. DELANEY:  Is that clear?

9          MR. REUBEN:  Not a mail method.

10          MR. BROOKS:  I would have to look at the

11     original one to be sure of that.

12          MR. DELANEY:  Okay.  I suggest we defer

13     this one until we look at that.

14          Help me.  I don't want to waste anybody's

15     time here.  Am I right that there is a form of

16     absentee ballot where I do it myself?  I put it

17     in the mail?

18          MR. REUBEN:  Yes.

19          MR. BROOKS:  Right.

20          MR. DELANEY:  I can put it in as early or

21     late as I want.

22          MR. REUBEN:  Yes.

23          MR. DELANEY:  But there at least two forms

24     of absentee ballot where the government is

25     directly involved.  One is where I physically
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1     got to the City-County Building, vote early on

2     the machine.

3          MR. REUBEN:  Yes, sir.

4          MR. DELANEY:  And the second is where they

5     come to my home because I have declared myself

6     confined.

7          MR. REUBEN:  Yes, sir.

8          MR. DELANEY:  Is that fair?

9          MR. BROOKS:  Yes.

10          MR. DELANEY:  And we should be able to tell

11     from those ballots which are absentees where the

12     individual deposited it in the mail at their

13     pleasure or leisure, and those which an official

14     was involved.

15          MR. BROOKS:  Yes.

16          HONORABLE TODD ROKITA:  Mr. Brooks, why do

17     you feel you need to look at the ballot?

18          MR. BROOKS:  Well, I'd like to -- for one

19     thing, that would have to be one of the exhibits

20     that I didn't end up -- I've looked at it.  I

21     believe what Mr. Reuben is saying is right,

22     that's a traveling board.

23          But, we're going to get the box back here.

24     I believe there are two.  And I guess my

25     position is --
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1          HONORABLE TODD ROKITA:  You believe there

2     are what?

3          MR. BROOKS:  Two late-delivered ballots in

4     this district.

5          And if we're going to say --

6          HONORABLE TODD ROKITA:  I'm sorry, in this

7     precinct or in this district?

8          MR. BROOKS:  In this district.  I guess I'm

9     going to be in favor of some consistency.  When

10     it gets here, we'll see.  And if we're going to

11     open a late absent ballot, then let's open both

12     late absent ballots.

13          MS. ROBERTSON:  I wanted to clarify.  If

14     you're voting in person in the clerk's office,

15     the deadline to do that is noon the day before

16     election day.

17          If you're voting by traveling board, the

18     deadline to apply is noon the day before

19     election day.  And then they'll vote you, I

20     guess, up until midnight the day before the

21     election.

22          So those are the deadlines we're talking

23     about on those two types.

24          HONORABLE TODD ROKITA:  Brad, you agree?

25          MR. KING:  I would agree under 3-11-10-25,
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1     that that is correct.  The traveling board

2     option can be used on any of the 12 days

3     immediately before election day.  So that

4     supports Ms. Robertson's midnight deadline.

5          HONORABLE TODD ROKITA:  Counsel,

6     Commissioner has a request to -- and one of the

7     parties has a request -- maybe both parties has

8     a request to defer these two ballots and look at

9     them in a consistent way.

10          Are there any procedural problems with that

11     procedure?

12          MR. DURNIL:  No.

13          MR. DELANEY:  No.

14          MR. REUBEN:  Only one ballot out there now.

15          HONORABLE TODD ROKITA:  One or two.  Thank

16     you.

17          So we're deferring first precinct.

18          MR. DELANEY:  By the way, maybe I'm saving

19     you time, Mr. Reuben.  The only one you wanted

20     to raise out of that precinct, which is 05 in

21     Center Township is the one you did?

22          MR. REUBEN:  Yes, sir.  As far as we're

23     concerned, the only ones that are on the table

24     are the ones that's been disputed.

25          MR. DELANEY:  Does that mean any others
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1     that you disputed in that precinct you don't

2     intend to raise?

3          MR. REUBEN:  That's right.

4          HONORABLE TODD ROKITA:  Next precinct,

5     please.

6          MR. BROOKS:  Can I ask one quick question

7     as to when the box will be here -- the box with

8     the two ballots, or how many there are, are

9     going to be delivered here?

10          HONORABLE TODD ROKITA:  Yes, they're on the

11     way.

12          Just one point of procedure before I open

13     up the next precinct.  What I would like to do,

14     pursuant to the guidelines, is have each party

15     give a statement as to the disputed ballot, and

16     then, in terms of your response, if one of the

17     commissioners wants to ask you other questions

18     to allow the parties to elaborate, keep the

19     process moving, rather than automatic response.

20          MR. DELANEY:  So we question whoever talked

21     before the other side?

22          HONORABLE TODD ROKITA:  I don't care.

23     That's your prerogative.

24          MR. DELANEY:  That's fine.

25          HONORABLE TODD ROKITA:  I'll give each time
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1     some limited time to talk.

2          MR. SKOLNIK:  Mr. Chairman, I'm advised by

3     counsel that before moving on, we should clarify

4     there are obviously some additional disputed

5     ballots in this precinct.

6          Is it my understanding Mr. Reuben is

7     withdrawing his objection -- or his disputes

8     regarding any additional ballots?

9          MR. REUBEN:  Yes, that's correct.

10          HONORABLE TODD ROKITA:  Except for one.

11          MR. REUBEN:  That's correct.

12          MR. SKOLNIK:  Except for one.

13          HONORABLE TODD ROKITA:  Thanks for that

14     clarification.

15          You're withdrawing?

16          MR. REUBEN:  Yes.

17          HONORABLE TODD ROKITA:  Use that magical

18     term.

19          MR. SKOLNIK:  Mr. King, should we also ask

20     if there will be any overlap in terms of

21     disputed ballots?

22          MR. DURNIL:  Mr. Chairman, I understood

23     from the statement by respondent at the

24     beginning of the presentation, that there might

25     be some ballots in this precinct disputed by
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1     both parties.

2          Is that a correct understanding?

3          MR. BROOKS:  Are you asking me?

4          MR. DURNIL:  Yes.

5          MR. KING:  Yes.

6          MR. BROOKS:  There are ballots that are

7     being disputed, yes.

8          MR. KING:  That are the same?  Included in

9     the same 15 that petitioner disputed?

10          MR. DURNIL:  No.

11          MR. KING:  Okay.  That's what we want to be

12     clear on.

13          But none of the 8 are within the 15?

14          MR. DURNIL:  His 8, now 1.

15          MR. BROOKS:  I believe that's correct.

16          As I understand what just happened, the 8

17     disputed Elrod votes are back into the

18     undisputed total.  And we've got this ballot to

19     deal with later.

20          HONORABLE TODD ROKITA:  Except that will be

21     8.

22          MR. DELANEY:  He's correct.

23          MR. BROOKS:  I've got 8 ballots from there.

24     So 8 back in, maybe 1, maybe not.

25          HONORABLE TODD ROKITA:  Thank you.
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1          MR. SKOLNIK:  Counsel, will we entertain a

2     motion at this time since we deferred

3     determination on the no vote to leave that open

4     and return to it?

5          MR. KING:  Mr. Chairman, my opinion is a

6     motion is not necessary.

7          But for the record, to clarify, it's

8     critical that all of us have our math match as

9     we go through these precincts.

10          MR. BROOKS:  Can I make one other point?

11          HONORABLE TODD ROKITA:  Hold on a second.

12          MR. KING:  If I've understood, with the

13     withdrawals -- with the withdraw of objections

14     by petitioners, 8 votes would be added to the

15     previously undisputed Elrod totals, which would

16     show 39 for Elrod, 93 for Mahern, and then 15 --

17          MR. SKOLNIK:  And 15 votes for Mahern are

18     subject to dispute.

19          MR. KING:  Are subject to dispute.  And

20     there is one further that's deferred by

21     petitioner?

22          HONORABLE TODD ROKITA:  That's correct.

23          MR. KING:  I believe that's correct.

24          MR. BROOKS:  I think that's correct.

25          HONORABLE TODD ROKITA:  Are you okay with
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1     that?

2          MR. BROOKS:  Yes.

3          MR. KING:  And again, this is before the

4     challenges.

5          HONORABLE TODD ROKITA:  Yes, I understand.

6          Mr. Mahern, do you have this?  Do you agree

7     with what was just said?

8          MR. REUBEN:  Yes.

9          HONORABLE TODD ROKITA:  Thank you.

10          MR. BROOKS:  Can I make one other point,

11     Mr. Chairman, really quick.

12          I guess I want to be clear about this

13     because the interesting thing about this ballot

14     that we're going to talk about -- and I'm happy

15     to talk about it -- is whether or not it's part

16     of the recount at all.

17          I never got copies of either one of those

18     ballots.  They were not in the boxes.  And so,

19     there was never a process where -- I mean, this

20     is a note that obviously Mr. Reuben made, as far

21     as an exhibit, but it wasn't something that

22     could be made an exhibit.  It wasn't viewed by

23     the parties.

24          I guess I just wanted to be clear that when

25     we look at these two, that they be treated the



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 71

1     same.  This can't be an exhibit from what was

2     done in the recount because it wasn't in the

3     box.

4          If that makes sense.

5          MR. REUBEN:  I only got it because it was

6     part of what was in there.  That we reviewed

7     materials, and this came to our attention as

8     something we chose to raise.

9          Doesn't mean that Mr. Brooks didn't have

10     the opportunity to see the same documents we

11     saw.

12          MR. DELANEY:  I think we can just wait.  I

13     don't want to assume that they're identical or

14     anything until I look at it.

15          Let's move on.

16          HONORABLE TODD ROKITA:  I do understand

17     your point.  What we do with what we ought to

18     do --

19          MR. DELANEY:  If they're the same, yes.

20          MR. REUBEN:  Well, doesn't that raise the

21     issue whether or not -- if Mr. Brooks has

22     challenged something that I haven't, that I've

23     waived that issue.

24          If these two ballots, even two,

25     Mr. Delaney, appear to be identical, and I raise
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1     the challenge and he hasn't, then he has waived

2     that.

3          MR. DELANEY:  We'll cross that bridge.

4     Let's not cross it now.

5          MR. REUBEN:  The old Reuben comment.

6          HONORABLE TODD ROKITA:  Mr. Brooks.

7          MR. BROOKS:  Yes.

8          HONORABLE TODD ROKITA:  Brad.

9          MR. SKOLNIK:  Mr. Chairman, the next

10     precinct is Center 8-002.

11          The undisputed valid ballots tallied by the

12     State Board of Accounts reflect 47 votes for

13     Mr. Elrod, 76 for Mr. Mahern.  Disputed ballots

14     tallied reflect 32 votes for Mr. Elrod, 36 for

15     Mr. Mahern.

16          MR. DURNIL:  Do you need a motion to accept

17     the undisputed?

18          So moved.

19          HONORABLE TODD ROKITA:  Second.  Any

20     discussion?

21          All in favor?

22          MR. DURNIL:  Aye.

23          MR. DELANEY:  Aye.

24          HONORABLE TODD ROKITA:  Aye.

25          Any opposed?  Hearing none.  Unanimously
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1     moved.

2          That's for Center 8-002.

3          MR. REUBEN:  As to 8-2, the disputed

4     ballots that we've raised at this point, we'll

5     waive -- we'll withdraw.

6          HONORABLE TODD ROKITA:  Petitioner

7     withdraws.

8          That would be the 32 disputed ballots,

9     then.

10          MR. BROOKS:  Yes, sir.  Whatever the right

11     number is.

12          HONORABLE TODD ROKITA:  So then we note for

13     the record that those 32 ballots move into

14     Mr. Elrod's undisputed count of valid votes --

15     valid ballots.

16          Is that correct?

17          MR. KING:  I'm sorry, Mr. Chairman, again,

18     so all of us stay synchronized.  That would show

19     a result of 79 for Mr. Elrod and 76 for

20     Mr. Mahern in that precinct.

21          MR. DELANEY:  Of undisputed ballots?

22          MR. KING:  Of undisputed ballots.

23          HONORABLE TODD ROKITA:  Mr. Skolnik.

24          MR. SKOLNIK:  Mr. Chairman, Center Precinct

25     8-004, the undisputed valid ballots tallied by
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1     the State Board of Accounts reflects 83 votes

2     for Elrod, 142 votes for Mahern.

3          HONORABLE TODD ROKITA:  Motion.

4          MR. SKOLNIK:  Let me finish, then we can

5     entertain a motion.  Thank you, Mr. Chairman.

6          The invalid ballots tallied by the State

7     Board of Accounts reflects 1 vote for Mahern.

8     Disputed ballots tallied by the State Board of

9     Accounts, two votes Elrod, 26 votes Mahern.

10     There were 7 no votes tallied by the State Board

11     of Accounts.

12          HONORABLE TODD ROKITA:  Okay.

13          MR. DURNIL:  I move that we accept the

14     undisputed ballots.

15          MR. DELANEY:  I have a question.

16          HONORABLE TODD ROKITA:  Question.

17          MR. DELANEY:  This is our first instance of

18     having a "invalid tally."

19          Is anybody disputing the determination of

20     the State Board of Accounts that although that

21     ballot was apparently indicated for Mr. Mahern,

22     is invalid anyway?

23          Is there any dispute on that, Mr. Reuben?

24     Mr. Reuben?  Mr. Reuben?

25          MR. REUBEN:  I'm sorry, Mr. Delaney.
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1          MR. DELANEY:  I have not seen this category

2     before.  A ballot that apparently identified to

3     support Mr. Mahern, but ruled invalid.  Are you

4     disputing that determination?

5          MR. REUBEN:  Which ballot are you speaking

6     about?

7          MR. DELANEY:  In Precinct 4, under the

8     column invalid ballots tallied by State Board of

9     Accounts 1 for Mahern.

10          MR. REUBEN:  Exhibit No. 5?

11          MR. DELANEY:  I don't know what the exhibit

12     is.

13          Is somebody contesting that or disputing

14     that?

15          MR. REUBEN:  Yes.  And I believe,

16     Mr. Delaney, that's Exhibit No. 5.

17          MR. SKOLNIK:  Mr. Chairman, I would note

18     maybe a point of clarification here.

19          It appears that invalid ballot is not at

20     the present time listed in the disputed invalid

21     ballot column.  Possibly, Counsel could clarify.

22          MR. REUBEN:  Well, according to our

23     records, we did dispute it.

24          MR. DELANEY:  Is it in the 2 -- see, that's

25     my question.
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1          This is a novel category here.

2          HONORABLE TODD ROKITA:  This is the State

3     Board of Accounts tally.  State Board of

4     Accounts can say there is no dispute on this

5     ballot by virtue of the column.

6          So your question is --

7          MR. DELANEY:  No, no.  I see what you're

8     saying.  It is disputed invalid.

9          They did not tally as disputed invalid

10     tally, unlike what happens some precincts later.

11          HONORABLE TODD ROKITA:  So our questions is

12     the State Board of Accounts, correct?

13          MR. DELANEY:  Is anybody fighting about it

14     is my question.

15          MR. BROOKS:  Just for clarification, my

16     records indicate it was declared an

17     invalid -- Exhibit 5 was declared invalid by the

18     State Board of Accounts, but that was challenged

19     by Mr. Reuben.

20          So I think you just have an error in your

21     column, perhaps.

22          MR. DELANEY:  All right.  Mr. Brooks, you

23     are giving credit to the process.  Thank you.

24          MR. BROOKS:  I'm here to help.

25          MR. DELANEY:  We agreed that that mystery
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1     item is No. 5, Exhibit 5.

2          MR. REUBEN:  Yes, I've got the exhibit

3     stamp, Mr. Delaney.

4          HONORABLE TODD ROKITA:  So are the parties

5     saying that this 1 invalid ballot that was in

6     the undisputed column is actually being disputed

7     and should be moved to a different column?

8          MR. REUBEN:  Well, it's my understanding,

9     Mr. Chairman, that Exhibit No. 5 was either

10     declared invalid -- was declared invalid by SBA,

11     and we're challenging that categorization.  We

12     think it should go in.

13          MR. DELANEY:  I hate to ask you to speak

14     for the State Board of Accounts, Mr. Reuben.

15     But do you have any idea why they declared that

16     invalid?

17          MR. REUBEN:  Mr. Delaney, I have trouble

18     speaking for myself, let al1 the State of

19     Indiana.  I don't do that anymore.

20          HONORABLE TODD ROKITA:  Well, let's ask the

21     State Board of Accounts.

22          MR. DELANEY:  By the way, I think maybe

23     I've just solved part of my problem.

24          I think I was looking in the wrong

25     precinct's pile.  So maybe that's the answer.
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1          HONORABLE TODD ROKITA:  Mr. Rogina.

2          MR. WILLIAMS:  I'll handle this.  Our

3     examiner ruled that there was an identifying

4     mark in the lower right-hand part of the page.

5     There's a set of initials in the front of the

6     ballot.

7          HONORABLE TODD ROKITA:  And?

8          MR. WILLIAMS:  So they didn't consider it

9     as a vote due to the identifying mark.

10          HONORABLE TODD ROKITA:  So the State Board

11     of Accounts is saying because of this mark, they

12     thought it should be in the invalid vote

13     category.

14          1 of the parties -- at least 1 of them is

15     saying that might be an incorrect

16     categorization; therefore, we need to talk about

17     it.

18          Is every1 fine with that?

19          MR. DELANEY:  That seems to be.

20          MR. KING:  Mr. Chairman, you do have a

21     motion pending to count the undisputed ballot.

22          HONORABLE TODD ROKITA:  So Mr. Delaney's

23     question is really not part of the motion.  I

24     appreciate him bringing it up.

25          MR. DELANEY:  That's all I wanted to do.
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1          HONORABLE TODD ROKITA:  So I'll second the

2     motion to grant the undisputed valid ballots

3     tallied and the no votes tallied in the far

4     right-hand corner.

5          Is that accurate?

6          MR. KING:  Yes, sir.

7          HONORABLE TODD ROKITA:  Any discussion on

8     that?

9          Hearing n1.  All the favor.

10          MR. DURNIL:  Aye.

11          MR. DELANEY:  Aye.

12          HONORABLE TODD ROKITA:  Aye.

13          Hearing no opposed, so moved unanimously.

14     Thank you.

15          Mr. Skolnik.

16          MR. SKOLNIK:  Mr. Chairman, I believe the

17     Commission shall recognize the petiti1r to

18     present any disputed ballots.

19          HONORABLE TODD ROKITA:  All right.

20          MR. SKOLNIK:  And whether it's Exhibit

21     No. 5, that has already been discussed, or any

22     of the other ballots that the petiti1r has

23     disputed.

24          It appears that there are a total of 2,

25     according to the tally sheet.
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1          HONORABLE TODD ROKITA:  Petiti1r.

2          MR. REUBEN:  On Exhibit No. 5, I do

3     appreciate the SBA's determination on that

4     bottom right-hand corner, some apparently,

5     either two or three initials that are fairly

6     clear.

7          The issue here I think also is the intent

8     of this voter.  The intent of the voter is

9     obviously quite clear.  There's no question

10     about who that voter cast their vote for in this

11     election voting for Senator Lugar or other

12     persons of each party.

13          Again, the initials are on there, you can't

14     dispute that.  But I think the paramount

15     question is what this voter was trying to do.

16          I think we're talking about that

17     distinguishing mark statute is a means by which

18     this voter can be identified as having cast the

19     vote.

20          What was the intent of the person putting

21     that on there?  Is there a JMD in this precinct

22     even?

23          MR. DELANEY:  Can we see the poll book?

24          MR. REUBEN:  I don't have it.

25          MR. DELANEY:  Do we have the poll book?



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 81

1          MR. REUBEN:  If there's a JMD in there,

2     that's a lot stronger to identify them.

3          HONORABLE TODD ROKITA:  Let's let him

4     finish, let the respondent make some comments.

5          Respondent.

6          MR. BROOKS:  I think the ballot is fairly

7     clear.  It is a Mahern vote, so that's not an

8     issue with me.

9          But if you look at the statute, which was

10     amended in the late '80s, where we had tons of

11     cases prior to that.  Every little mismark here,

12     there, and the rest.  The statute is fairly

13     limited now.  You probably won't hear a whole

14     lot of distinguishing mark arguments.

15          But the statute is clear the whole valid is

16     void if there are any distinguishing marks,

17     other than voting mark, or mutilation made by

18     the voter or an election officer with the intent

19     to enable a person to determine who cast the

20     mark or mutilated ballot, with the intent to

21     determine who cast the ballot.

22          Now, oddly enough we've got write-ins that

23     say, "Elmer Fudd," "Vote for God."  You've got a

24     lot of stuff that you don't hear a lot of

25     argument about, I don't believe.
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1          But when there's an initial that is an

2     epitome of distinguishing mark that the SBA has

3     determined, I think that's a correct

4     determination.

5          There are, on occasion, some clerk's

6     initials which end up on the front, but I invite

7     you to turn the page and see that that's not a

8     clerk's initial.

9          So this -- the belief here by the SBA

10     correctly is that somebody has d1, basically,

11     the epitome of distinguishing mark by putting

12     their initials.  Whether it's their initials or

13     some1 else's initial, it's not a write-in.  It's

14     clearly with the intent to identify some1, and I

15     believe that would be the voter.  That's the

16     only logical conclusion.

17          HONORABLE TODD ROKITA:  The question I

18     have:  How do you show the intent?

19          MR. BROOKS:  Well --

20          HONORABLE TODD ROKITA:  Intent to smoke out

21     the voter, out of this evidence.

22          MR. BROOKS:  I'm not sure --

23          HONORABLE TODD ROKITA:  You read the

24     statute.  It said "with intent."

25          MR. BROOKS:  If you make a mark with the
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1     intent to enable a person to determine who cast

2     the mark -- or the ballot.  And my point is that

3     other than signing your name, or putting your

4     initial, or doing something like that, it's very

5     difficult to find a distinguishing mark.

6          But when you have some1's initials at the

7     bottom of the corner, that -- either this

8     statute has some meaning that this very -- falls

9     into take very narrow category, miss my point.

10     It is as distinguishing a mark as you can have.

11          MR. BOCK:  Mr. Secretary, refer to the poll

12     book, and there's a John M. David as a voter in

13     this precinct.

14          MR. DELANEY:  Can I ask you a question?

15     Was this precinct operated -- specifically, was

16     this ballot put into 1 of those optical scanner

17     machines?

18          MR. REUBEN:  We don't know.  This is one of

19     the precincts that opened late.  And because it

20     did open late, we don't know what happened to

21     these ballots, which is going to come up in a

22     future point.  We don't know.

23          Which means if the voter was there on time,

24     if you will, and the machines weren't operating,

25     who knows who put those initials on there.
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1          This ballot may well have been out of the

2     control of the voter; the precinct, as we

3     believe it did, opened late.  Ballots were in

4     that little cubbyhole underneath the machines.

5     They were being held by the inspectors.

6          Many of these precincts opened late.  What

7     was going on with those ballots after they were

8     marked by the voter, but before they were cast,

9     is really a question that we don't -- to which

10     we don't know the answer.

11          But it is clear the voter had the ballot

12     outside of his control for some period of time.

13          MR. DELANEY:  Can we agree that there is a

14     voter in that precinct with the initials JMD?

15          MR. REUBEN:  Well, I don't question

16     Mr. Bock.  I don't ever question him.

17          MR. DELANEY:  Let's try to eliminate

18     another course of confusion.

19          Forget just the clerks.  All the members of

20     the board, were there any members of the board

21     with the initials JMD?

22          MR. REUBEN:  I don't know.

23          MR. BOCK:  We don't know.

24          MR. DELANEY:  That would be at the front of

25     the book.  Can we look at that?  Yeah, bring it
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1     up, it would be great.  Thank you.

2          So the clerk's don't have anything like a

3     JMD, but there is at least one voter who came

4     and voted who has the initials JMD.

5          MR. BROOKS:  Can I answer your first

6     question?

7          MR. DELANEY:  Sure.

8          MR. BROOKS:  I thought you were asking what

9     kind of machines.  This clearly was run through

10     the M-100.

11          MR. DELANEY:  The reason I ask that is:

12     The old game was tear off the right-hand corner

13     and then my board chairman knows I voted for

14     Mr. Brooks.

15          But when I'm stuffing this in a machine,

16     which is going to be counted by a machine, and

17     only going to be counted by a human when we go

18     through this elaborate process, it's pretty

19     amazing if it's my intent to reveal my vote.

20          That's pretty incredible, because it's not

21     going to be revealed unless, fortuitously, this

22     gets to be a very close race and we go through a

23     recount.

24          I think that's what troubling me.  I don't

25     see how you think this voter had the intent to
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1     let his ballot be made less than public.

2          MR. BROOKS:  Because if you sign your

3     ballot, you are intending that this ballot be

4     identified as your ballot.  And that's the

5     standard.

6          MR. DELANEY:  I don't know what you're

7     intending when you throw it in this little slot

8     on a machine and an optical scanner counts it.

9          That's my problem.

10          MR. BROOKS:  I understand that.  But if you

11     deliberately, on your ballot, identify it as

12     your ballot, that is as distinguishing as you

13     can get.

14          And that is what's happened here.  Unless

15     this statute has no meaning whatsoever, this is

16     simply an invalid vote, as properly determined

17     by the State Board of Accounts.

18          I mean, they have to spend a lot of time in

19     this thing trying to find distinguishing marks

20     here, there, and the other.

21          This is the epitome of distinguishing mark

22     by a voter who voted, put his initials on the

23     ballot.

24          MR. REUBEN:  In the good old days, you got

25     your five bucks and a bottle of whiskey when you
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1     could show the ward chairman how you voted.

2          That was the eyeball review going down some

3     of the counties which we've done these things.

4          Here, when you stick it in a machine, how

5     could anybody possibly know how you intended to

6     vote if no one ever sees your ballot again?

7          MR. BROOKS:  Let me just give you one

8     example how that could be.

9          Let's say you get your ballot from the

10     clerk, and you've got a Democrat clerk and

11     you've got -- or inspector or judge who is not

12     sitting there.  If you go by, you have an

13     opportunity to show somebody your initials.

14          It's not -- it's just an odd situation,

15     obviously, but it clearly falls within the

16     statute, and it's not like there's no chance

17     that this is going to be identified because

18     there are other co-workers or other people in

19     there.

20          HONORABLE TODD ROKITA:  Questions from the

21     Commission?

22          MR. DELANEY:  My problem is that there's no

23     way to meet the intent part of this statute in

24     this case.

25          No way to prove that's what the voter had
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1     in mind.  And I think it's less than likely

2     given the fact that this is a system where you

3     put the ballot into a machine and it's not

4     intended to be counted by human except for these

5     events.

6          I move that we include this vote -- that we

7     count this vote.

8          HONORABLE TODD ROKITA:  Second it for

9     purposes of further discussion.

10          MR. DURNIL:  From my standpoint, the

11     statute is clear.  The J is exactly the same as

12     the J that he signed his initial with.  Whatever

13     reason he did that, it's within the statute.

14          I'll be a no vote.

15          MR. DELANEY:  If you thought that you knew

16     who this person was, you could -- I just don't

17     want to --

18          MR. DURNIL:  But I know.

19          MR. DELANEY:  I don't want to make an

20     assumption that's why the person did it.

21          MR. BROOKS:  May I make one more comment,

22     please?

23          This is with the intent to enable.  And

24     when you do that, you have clearly intended

25     somebody -- you've enabled somebody to identify
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1     your ballot.

2          It does not require that somebody see the

3     ballot.  It's with the intent, you're worried

4     about the intent.  It's the intent to enable a

5     person to determine who cast this ballot.  Now

6     we all know.

7          He did, with intent, enable us to determine

8     that's his ballot.

9          MR. REUBEN:  This statute hasn't caught up

10     with technology; that's the reality.

11          MR. DELANEY:  That's my point.

12          MR. REUBEN:  And many of the statutes we're

13     dealing with here, as I think we'll all

14     recognize as we go through this process, is the

15     legislature can't keep up with the technology.

16     And whether that's good, bad, or indifferent,

17     that's what happened.

18          We'll see that in other situations as we go

19     forward.  And we're talking about enforcing the

20     letter of the statute, which really is -- it's

21     here.

22          I don't question, Mr. Durnil, the statute

23     talks about somebody putting their initials on

24     here, but at the same time to have that voter's

25     vote determined to walk by somebody and show it
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1     to them.  You can show it to them without your

2     initials on it.

3          The machine can't show to anybody what this

4     voter did.

5          MR. DURNIL:  But this voter enabled me to

6     know.

7          MR. REUBEN:  Now, not then.

8          MR. DURNIL:  But now we're counting the

9     votes.  The vote's not been counted.

10          MR. REUBEN:  No, sir, counted on election

11     day.  That's what this is all about.

12          A voter can't presuppose there's ever going

13     to be a recount.

14          MR. BROOKS:  It doesn't say election day.

15     The statute's very simple.  Did he or did he not

16     enable anyone to know who he was?  The answer is

17     yes.  We all know.

18          MR. DELANEY:  The intent to enable us.

19          MR. BROOKS:  Unless you argue that writing

20     your name on a ballot you didn't intend to let

21     somebody know that was your ballot.  I mean,

22     that's pretty strange for me.

23          MR. DELANEY:  I'm all talked out.

24          HONORABLE TODD ROKITA:  Mr. Durnil, any

25     other questions or comments?
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1          For purposes of interpreting this evidence,

2     what is happening here?  I imagine this ballot

3     had a blank space that looks like someone

4     stamped.

5          MR. REUBEN:  Yes, sir.

6          HONORABLE TODD ROKITA:  That's county?

7          MR. REUBEN:  That's State Board of

8     Accounts.

9          MS. ROBERTSON:  State Board of Accounts.

10          MR. REUBEN:  Has a blank spot on the ballot

11     that nothing else was compromised by their

12     stamping.

13          They went out of their way to find places

14     on a ballot with blanks.

15          MS. ROBERTSON:  Mr. Chairman, I think it's

16     because the judges took up a lot of space.

17          HONORABLE TODD ROKITA:  Just for purposes

18     of the records, this is not marked by State

19     Board of Accounts in any way, right?

20          MR. REUBEN:  No.

21          MR. DELANEY:  I'll call the question.

22          HONORABLE TODD ROKITA:  All right.  Why

23     would a voter do that?

24          MR. DELANEY:  They do everything.  My

25     experience is like there's a checklist and they
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1     go down it.

2          UNIDENTIFIED SPEAKER:  I think it might be

3     page 31, if that would help.

4          HONORABLE TODD ROKITA:  Okay.  The

5     question's been called to count this ballot.

6          MR. DELANEY:  Exhibit 5 is Precinct 4, if

7     I've got this right.

8          HONORABLE TODD ROKITA:  All in favor.

9          MR. DELANEY:  Aye.

10          HONORABLE TODD ROKITA:  Opposed.

11          MR. DURNIL:  Aye.

12          HONORABLE TODD ROKITA:  Aye.  So moved.

13          MR. DELANEY:  I kind of forced Mr. Reuben

14     to address this issue first.  So I don't know if

15     he has any other issues in this precinct.

16          HONORABLE TODD ROKITA:  Mr. Reuben, any

17     other disputed ballots in this precinct, then?

18          MR. REUBEN:  Yes, sir.  I would raise your

19     attention, please, to Exhibit No. 27.

20          There's no, per se, exhibit because this

21     deals with a missing ballot -- provisional

22     ballot.

23          HONORABLE TODD ROKITA:  What number is

24     this, sir?

25          MR. REUBEN:  Exhibit No. 27.
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1          We believe there should have been two --

2     and we can identify the voters by name, if you

3     wish.  However, the SBA found only one

4     provisional ballot.

5          So we have a question about, therefore, or

6     dispute, therefore, about the calculation of

7     this precinct because we've got a missing ballot

8     for whom we don't know -- certainly, we don't

9     know how this lost ballot would calculate,

10     whether it was for or against Mr. Mahern or

11     Mr. Elrod.

12          But nonetheless, we've got a problem with a

13     missing ballot.

14          HONORABLE TODD ROKITA:  Thank you

15     Mr. Reuben.

16          Mr. Brooks, response.

17          MR. BROOKS:  Well, I was not terribly

18     anticipating arguing a non-exhibit.

19          But, the fact of the matter is --

20          HONORABLE TODD ROKITA:  This is the Indiana

21     Recount Commission.

22          MR. BROOKS:  I understand.  I'm trying to

23     be flexible, in the first two precincts getting

24     my feet wet here.

25          All this Recount Commission can do is count
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1     ballots that are there.  I mean, that's all you

2     can do.

3          You can't count a ballot that might have

4     been there, that would have been there, that

5     somebody wishes was there.  I mean, that's the

6     bottom line.  SBA has counted the ballots.

7          There are a number of instances where more

8     ballots or less ballots were counted after SBA

9     was gone compared to the canvass, and this may

10     just be one of those issues.

11          MR. REUBEN:  It's not quite that simple.

12          HONORABLE TODD ROKITA:  Any questions from

13     Commission?

14          MR. DELANEY:  I have some clarification.

15          MR. REUBEN:  I'm sorry.

16          MR. DELANEY:  Let's not use voter's name.

17     I think it's unfair.

18          But on this paper I see two sets of

19     initials, SAS being 1 vote, and RW.  SAS is the

20     challenger.

21          Are we talking about one missing ballot

22     which has the initials RW, who's identified at

23     the bottom of the page?

24          Is that what you're talking about?

25          MR. REUBEN:  Neither of the persons', who I
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1     believe the voters, initials are those,

2     Mr. Delaney.  They're other initials.

3          MR. BROOKS:  I got it.  There were two

4     provisional ballots that were counted in this

5     precinct.  Mr. Reuben is protesting a

6     provisional ballot that was rejected by the

7     canvass and was not in the box.  I'm up to speed

8     now.

9          So the 2 votes that were counted in the

10     canvass are indeed in this count, as they were

11     in the canvass.

12          The only reason this has come up at all is

13     a mistake on the part of election board workers

14     during the recount, who mistakenly brought a --

15          MR. REUBEN:  Right.

16          MR. BROOKS:  All of the provisionals that

17     were not counted by the election board in

18     canvass, were all set separately -- and believe

19     me, every single one of these was argued to the

20     hilt in front of the local commission as to

21     whether these provisionals ought to count or not

22     count.

23          HONORABLE TODD ROKITA:  The election board.

24          MR. BROOKS:  Yes, during the canvass,

25     because all the parties were there.
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1          I'm telling you, I've never seen so many

2     high-priced, high-powered lawyers in one room

3     all arguing, packed.

4          All of the ones -- and there were plenty of

5     them throughout the county -- that just simply

6     weren't qualified votes, usually because they're

7     registered in a different precinct, had an ID

8     issue, never brought it in in time.  All of

9     those were discarded, and this was in this box,

10     inadvertently, because they went back and looked

11     for -- there was an opened one in another

12     precinct that was one that was counted and

13     wasn't in the box.

14          So they went back and looked for opened

15     envelopes that were voted to get them straight,

16     and they ended up bringing this one, which was

17     closed, it was sealed, and had been rejected.

18          I mean, I have a list of the provisionals

19     that were counted and not, and there were 2 that

20     were counted, those are in here.

21          This is one that was rejected.

22          MR. REUBEN:  It's really irrelevant at this

23     point what the county board there.  This board,

24     if you will, taking vote to no vote, appeal,

25     call it what you want to.
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1          The Marion County Election Board looked at

2     many, many ballots and decided not to go to

3     court, decided not to count them.  Doesn't

4     affect what you do.

5          It is our position that, frankly, what the

6     county board did was wrong.  You have the right,

7     under the law, to bring in what somebody else

8     didn't; otherwise, there wouldn't be a point of

9     you sitting here.

10          MR. DELANEY:  Can we see that ballot?

11          MR. REUBEN:  I don't have it.

12          MR. DELANEY:  Well, does the State Board of

13     Accounts?

14          Help me understand.  This is a provisional

15     ballot.

16          MR. REUBEN:  Yes, sir.

17          MR. DELANEY:  We agreed that someone tried

18     to vote it in this district.

19          MR. REUBEN:  Yes, sir.

20          MR. DELANEY:  Specifically, in this

21     precinct.

22          MR. REUBEN:  Yes, sir.

23          MR. DELANEY:  That's agreed.

24          It was not allowed by the workers on that

25     day.
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1          MR. REUBEN:  Yes, sir.

2          MR. DELANEY:  Or by the county, whoever.

3          And the reason it was not allowed was?

4          MR. REUBEN:  We don't know.

5          MR. BROOKS:  No ID is the answer to your

6     question.

7          MR. DELANEY:  No ID.  Okay.  Let's keep

8     going.

9          And that person, I presume, did not present

10     their ID within the time period.

11          MR. REUBEN:  I'm not sure about this one.

12          MR. BROOKS:  That is correct.

13          MR. REUBEN:  Excuse me.  We've had persons

14     who didn't bring their IDs in.  We had persons

15     who did bring their IDs in.

16          As we speak about this particular voter, I

17     won't be able to answer that until we take a

18     look at it.

19          MR. DELANEY:  We ought to take a look at

20     it.

21          MR. BROOKS:  Yeah, I mean, we sat there,

22     believe me, these people were all staked out.

23     People thought they were Republicans, getting

24     calls from Republicans saying get your ID in.

25          It was right up until the canvass was
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1     certified, until when the results were

2     certified.  We all stood there with bated breath

3     waiting to see if another ID was going to come

4     in.

5          This ID did not come in.  I have a list, if

6     you want to take a look at it, of the results of

7     these provisionals.

8          MR. REUBEN:  Wait, wait, wait.  I've got to

9     object to this now.  To show the whole list of

10     other provisionals in other precincts and maybe

11     other parts of the county has nothing to do with

12     this.

13          HONORABLE TODD ROKITA:  I don't think the

14     Commission is asking for that.

15          MR. DELANEY:  We don't need to do that.

16          MR. BROOKS:  It's an exhibit for an

17     argument.  I don't care if you don't want to see

18     it.

19          MR. DELANEY:  I still need help from

20     Mr. Reuben.

21          Can we establish that this is a person who

22     the only reason their ballot was not counted was

23     a lack of ID, and that this person's ID was not

24     presented within the time period?

25          MR. REUBEN:  I believe that's correct.
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1          MR. DELANEY:  All right.

2          Is that stipulated?

3          MR. BROOKS:  Well, I can tell you -- I

4     mean, the evolving conversion is, if you recall

5     two minutes ago, he didn't know what the reason

6     was?

7          MR. DELANEY:  I understand.

8          MR. BROOKS:  What we've got is a mistaken

9     provisional that shouldn't have been in this box

10     because it wasn't -- it was not opened and was

11     not voted.

12          Now, we don't have an exhibit and there's a

13     ton of provisionals over there that got

14     rejected.  So the question is:  How is it we're

15     all of a sudden, marking at the end of a page

16     without an exhibit, saying "I want to go do

17     something that was outside the recount"?

18          I mean, we all stood there and this was not

19     marked as an exhibit because it was not in the

20     box.  It was not considered by the SBA in its

21     count.

22          It was brought later and taken back.

23          MR. REUBEN:  But it is an exhibit.  I mean,

24     we can't --

25          MR. DELANEY:  There's an exhibit number.
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1          MR. BROOKS:  Where is it?

2          MR. REUBEN:  It's Exhibit 27.

3          MR. BROOKS:  No it's not.  There's no

4     Exhibit 27.

5          MR. DELANEY:  I've got one in front of me.

6          MR. BROOKS:  You have an exhibit of what?

7     A picture of the --

8          MR. REUBEN:  Yeah.  We didn't make it up.

9          MR. BROOKS:  Well, what I've got is an

10     exhibit list that doesn't have an Exhibit 27 on

11     it from the State Board of Accounts.

12          MR. REUBEN:  Well, we got it.

13          MR. DELANEY:  Get this envelope.

14          Mr. Reuben, let me push you to the outer

15     limit, maybe we can save some more time.

16          MR. REUBEN:  Do I like the statute?

17          MR. DELANEY:  Was this person challenged

18     institutionally or by a party?  That is to say,

19     did the clerk say, "You don't have ID," or did

20     some party person challenge this voter?

21          MR. REUBEN:  That, I don't know.

22          MR. DELANEY:  We don't know that.

23          MR. REUBEN:  And I'm not going to change my

24     mind.

25          MR. DELANEY:  Are you suggesting that if
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1     someone came, presented themselves at the polls,

2     doesn't have a photo ID, and didn't get the

3     photo ID downtown within the time, that we

4     should count that vote?

5          MR. REUBEN:  Do I think you ought to?  Yes.

6          MR. DELANEY:  So we have a real issue here.

7          HONORABLE TODD ROKITA:  What basis of law

8     do you bring?

9          MR. REUBEN:  What basis of law do I bring?

10     That I think that that statute is

11     unconstitutional, right now sitting on appeal.

12     Judge Barker ruled, but that doesn't mean that's

13     the end of the story.

14          HONORABLE TODD ROKITA:  What basis of the

15     law do you think this Commission has the ability

16     to decide constitutional issues?

17          MR. REUBEN:  Same reason we talked about in

18     the last thing with the distinguishing mark.  I

19     think we've got statutes that are on the books.

20     The question is whether or not you want to

21     enforce them.

22          You've got the prerogative to deal with

23     these ballots as you think appropriate.  That

24     last thing with distinguishing mark, I think my

25     point about that was -- and I've maintained
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1     it -- the statutes don't keep up with

2     technology.  That was the reason not to do that

3     one.

4          I think the issue about this ballot is the

5     same thing in a different fashion.  That is this

6     ballot ought to be counted, and that very

7     question is now sitting in Chicago.

8          It's not a matter of -- the position that

9     we're taking isn't out of the blue.  The folks

10     in Chicago have decided.

11          HONORABLE TODD ROKITA:  Do you have a

12     response to my question?  Same question to you.

13          MR. BROOKS:  I think my point is clear.

14     You don't have the authority to start declaring

15     statutes unconstitutional.

16          Like I said, this was a fluke that it was

17     even viewed as part of the recount.  It was an

18     absolute mistake.  That's why it went back to

19     where it was.

20          There's already been a determination, and

21     we're just having an argument about something

22     that Mr. Reuben doesn't even know.  He doesn't

23     have any evidence for you today to say that he

24     had produced an ID on time.

25          So, I mean, what is there to do?
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1          MR. DELANEY:  I have a couple questions.

2     First of all, I understand your point about a

3     fluke, I appreciate that.

4          Are there --

5          MR. BROOKS:  There will be more?

6          MR. DELANEY:  This is directed to the Board

7     of Accounts.

8          Are there other unopened provisional

9     ballots that were rejected solely because of the

10     absence of ID?  Not that the person didn't live

11     in the precinct.

12          MR. BROOKS:  This district?

13          MR. DELANEY:  In this district.

14          MR. BROOKS:  Certainly were a lot of them.

15     So the answer --

16          MR. DELANEY:  So the answer to the question

17     is, yes, there are others.

18          Do we have any idea how many people that

19     went to the poll on election day didn't have

20     their ID, and had their ballot rejected for no

21     other reason?

22          Do we know what the total of that is?  I'm

23     asking this to the Board of Accounts.  In this

24     district?

25          MR. WILLIAMS:  David Woo had that box that
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1     had some of these provisionals in it.

2          Also, I believe there were some that were

3     kept downtown with Kerry Fleming.

4          HONORABLE TODD ROKITA:  Let me stop right

5     there.

6          Mike, please, when you speak, identify

7     yourselves.  And if you have someone to

8     recognize, both of you identify.

9          MR. WILLIAMS:  Okay.  Mike Williams, Board

10     of Accounts.

11          HONORABLE TODD ROKITA:  Who are you asking?

12          MR. WILLIAMS:  Kerry Fleming.  He's one of

13     our supervisors for the Board of Accounts.

14          HONORABLE TODD ROKITA:  Thank you.  Go

15     ahead, Kerry.

16          MR. FLEMING:  I'm went to the Marion County

17     Election Board and picked up two sealed

18     envelopes.  I don't recall if they were

19     provisional ballots or absentees, but they were

20     down there.  We took them out to the warehouse.

21     We did not open them.

22          So they would have gone -- presumably, they

23     are in the box with the other sealed envelopes.

24          MR. DELANEY:  To your best knowledge, there

25     are two of this category?
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1          MR. FLEMING:  There are two that I picked

2     up at the Marion County Election Board.

3          I don't know where they would fit.

4          HONORABLE TODD ROKITA:  I thought you were

5     with the State Board of Accounts.  Let me focus

6     on the State Board of Accounts.

7          Mike, what do you want to add to this?

8          MR. WILLIAMS:  David Woo brought a box out

9     of unopened, I believe, provisionals, maybe even

10     some absentees, that he had kept separate from

11     the precinct voting materials, that were not

12     counted.

13          MR. DELANEY:  The constitutional question.

14     I have a different position than some other

15     people, okay.

16          It strikes me that our job is to count or

17     not count opened or not opened ballots, not to

18     decide its constitutional test.  I'm deeply,

19     deeply troubled by the statute if I were a

20     judge.  Because it puts a burden on the voter,

21     which I think is unfair and unreasonable.

22          I'm also deeply troubled by the fact this

23     is completely inconsistent with the whole

24     structure of Indiana Law, which is that we have

25     a partisan, not bipartisan, electoral system,
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1     which the parties challenge voters.

2          This puts the clerk in the position of

3     acting as an agent of the state, not as their

4     party, and rejecting a voter because the voter

5     failed to bring ID.  I find the whole concept

6     deeply troubling.

7          I'm interested, first of all, in knowing

8     how many such ballots there are in this district

9     that, but for a photo ID, or trip downtown after

10     the election, would have been opened.

11          I would vote to open those, okay?  Because

12     the voter went to the effort.

13          I would leave it to these parties to prove

14     to me that there was no such person at that

15     address; that that guy that came down to the

16     poll wasn't the right guy, he voted in three

17     other precincts.  Go right ahead, if you can

18     prove that.

19          But I'm inclined to count and open the

20     ballots that people who come down to our voting

21     places and try to vote, and not putting the

22     burden on them.

23          I'm grateful that the parties apparently

24     engaged in getting people to come downtown and

25     try to chase them down and get them to do this.
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1          MR. BROOKS:  That was really Joel's job.

2          MR. DELANEY:  I mean, consistent with the

3     system.

4          Back to my question.  Can we agree that

5     there are apparently two ballots in this whole

6     district which have only one problem, they were

7     made to be provisional because they didn't have

8     photo ID and then they didn't come down?

9          MR. BROOKS:  With all due respect, I think

10     you're getting a little confused about

11     provisional versus absentee.  I suspect the two

12     ballots he's talking about are the two absentees

13     that arrived late, early this morning.

14          MR. REUBEN:  No, I disagree with

15     Mr. Brooks, quite respectively, of course.

16     There are two provisional ballots, we think,

17     that are those which fit what you're talking

18     about, Mr. Delaney.  They were not opened.  And

19     I believe that is what Mr. Fleming went down to

20     the clerk's office to retrieve and came back

21     with them.

22          MR. DELANEY:  Can we find these two things?

23     And if we did, can we look at them and tell

24     whether they were provisional or absentee?

25          MR. REUBEN:  You can certainly tell that.
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1          MR. DELANEY:  Where are they?

2          MR. REUBEN:  I think they're in the

3     traveling bag.

4          MR. DELANEY:  Do we have that?

5          MR. WILLIAMS:  Those are not in the

6     traveling bag.  I believe those would probably

7     be in the other box that we have coming.

8          MR. TURNER:  The trooper just called.  He

9     is en route with this bag that you're talking

10     about.  He should be here in 10 minutes.

11          MR. DELANEY:  I don't expect my beloved

12     brother here to vote with me on this.  But I

13     think it would be nice if we knew exactly how

14     many there were and exactly what category they

15     were in.  So that when I go down in defeat, I

16     know what I was defeated on.

17          So I would ask that we look at them so we

18     know what they were and then we can do what

19     we've got to do.

20          HONORABLE TODD ROKITA:  Thank you,

21     Commissioner.

22          MR. KING:  Mr. Chairman, just a point of

23     clarification with regard to the last case.

24          The summary provided by the recount

25     director in this precinct on disputed ballots
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1     tallied by State Board of Accounts shows the 1

2     no vote was dealt with earlier, and then under

3     Mr. Elrod's column shows 2.

4          And the point I think the Commission may

5     want clarification on is whether these are the

6     two provisional ballots or two additional

7     distinct ballots that are being challenged by

8     the petitioner.

9          MR. REUBEN:  Well, I think it's the latter.

10     I think the ones we are talking about are not in

11     the count, Mr. King.

12          The ones you're talking about now,

13     apparently are in the count.

14          MR. DELANEY:  Brad, can you tell me what

15     page?  I take it you're on this summary sheet

16     for Precinct 8-004.

17          MR. KING:  Commissioner, actually, I was

18     working off of the spreadsheet.

19          MR. DELANEY:  The long spreadsheet.

20          MR. KING:  And on the third Precinct 8-4,

21     as we noted the invalid ballot had been shifted

22     one column to the right.  But then under

23     disputed ballots tallied by State Board of

24     Accounts, it currently shows two cast for

25     Mr. Elrod that are disputed.
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1          And my question was whether or not those

2     two that are disputed are the two provisional

3     ballots that are exhibits, or whether they were

4     two additional real ballots.  By "real," I mean

5     physical copies of ballots that have been

6     offered as exhibits.

7          HONORABLE TODD ROKITA:  Mr. Mahern says

8     it's additional in answer to counsel's question.

9          Mr. Brooks.

10          MR. BROOKS:  Obviously, the provisional is

11     unopened.  Can't be disputed one way or the

12     other.  But I want to make it clear that there's

13     only one -- there's only one provisional that's

14     disputed and marked in this precinct, correct?

15          So to the extent that we're now talking

16     about two more provisionals, or one more,

17     however many, I would think we would want to be

18     waiting to see where we are in terms of exhibits

19     before we get a little far ahead of ourselves.

20          MS. ROBERTSON:  Mr. Chairman, in your tally

21     sheet, the State Board of Accounts, if you look

22     on page 3, you will see there was one

23     provisional ballot, if that helps.

24          HONORABLE TODD ROKITA:  Okay.  Counsel's

25     question answered?
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1          MR. KING:  Yes.  I understand the answer to

2     be that there are -- even after this issue is

3     decided with regard to provisional ballots,

4     there still remains, by petitioner, two

5     additional ballots in dispute.

6          MR. REUBEN:  I think the answer is yes.

7          MR. KING:  Thank you.

8          HONORABLE TODD ROKITA:  So from your

9     comments, Commissioner Delaney, you don't want

10     to entertain a motion --

11          MR. DELANEY:  I want to defer the issue of

12     one or more unopened provisional ballots until

13     we see them.  I think we ought to move ahead on

14     the other issues in this precinct.

15          HONORABLE TODD ROKITA:  We're not

16     completely aligned here.  The petitioner made

17     reference and disputed one particular ballot.

18          MR. REUBEN:  Yes, sir.

19          HONORABLE TODD ROKITA:  Exhibit 27.

20          MR. REUBEN:  Yes, sir.

21          HONORABLE TODD ROKITA:  Which may not

22     exist.  Some say it belongs to other parties

23     outside the scope of the recounts, was not

24     processed in the State Board of Accounts' work.

25          So we still have that issue.  I assume
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1     you're saying you'd rather defer.

2          MR. DELANEY:  Look at it.

3          HONORABLE TODD ROKITA:  Look at it.

4          Any comments from Commissioner Durnil?

5          MR. DURNIL:  Again, this Exhibit 27, is

6     this one of the two that are challenged?

7          MR. REUBEN:  Yes.

8          MR. DURNIL:  So you have one more besides

9     this.

10          MR. REUBEN:  I believe that's correct.

11          MR. DURNIL:  Is it a provisional ballot?

12          MR. REUBEN:  Yes, we're talking about

13     provisional ballots.

14          MR. DURNIL:  So both of your challenges are

15     provisional?

16          MR. REUBEN:  Yes.

17          MR. BROOKS:  Two votes we're going to get

18     back in don't have anything to do with being

19     provisional.

20          MR. REUBEN:  Well I'm trying to answer his

21     question, David.

22          MR. BROOKS:  I want to make sure we're

23     saying the same thing.

24          The two votes that were disputed are not --

25     there was never an Elrod vote cast with respect
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1     to this unopen provisional, so it can't be

2     disputed.

3          MR. REUBEN:  I'm not saying there is.  If

4     you let me answer his question.

5          We're simply asking about provisional

6     ballots.  I don't know how they're cast.  They

7     weren't in here.  They're still unopened.  I

8     don't know for whom those are cast, if at all.

9          MR. DURNIL:  You don't know that until

10     they're opened.

11          MR. REUBEN:  Right.  That's why there's no,

12     per se, exhibit like there were in the other

13     ones.  There is no document other than the one

14     we presented in 27.  I think it ought to be

15     counted.

16          MR. DELANEY:  Opened and counted.

17          MR. REUBEN:  Yes, sir.

18          MR. DURNIL:  But you did state that it's a

19     ballot that has to do with identification -- or

20     ID, and that the person didn't come down in time

21     to provide their ID after the election.

22          MR. REUBEN:  Yes, sir.

23          HONORABLE TODD ROKITA:  That's conclusive.

24          MR. REUBEN:  That's what?

25          HONORABLE TODD ROKITA:  That's conclusive.
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1          MR. REUBEN:  Conclusive?  I believe the

2     answer is yes.

3          MR. DURNIL:  Well, I don't know how you can

4     vote on that.

5          HONORABLE TODD ROKITA:  There's no motion

6     on the table right now, if someone wants to make

7     one.

8          MR. DURNIL:  I move we not count a ballot

9     that meets that circumstance.

10          So I would move that Exhibit 27 not be

11     counted if that is the circumstance, that it's

12     strictly a voter ID situation, and the voter

13     didn't ever identify himself.

14          MR. DELANEY:  My concern, and why I won't

15     second that is:  I'm hoping and praying there is

16     another defect and that we don't have to face

17     the issue in another precinct.  There's nobody

18     at that address, whatever.

19          HONORABLE TODD ROKITA:  For the record, I

20     second that for purpose of discussion.  I would

21     say I would agree with Ed.  I'm happy to wait to

22     see if there's some other issue out there.  But

23     I don't know if that's going to be on the face

24     of the ballot or not.

25          MR. DELANEY:  It may be.
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1          MR. REUBEN:  There were in this precinct, I

2     believe, provisionals where the voter did come

3     back with their ID and ballots and were to be

4     counted.

5          We don't know whether or not they were in

6     fact counted, and that's part of our --

7          HONORABLE TODD ROKITA:  So with respect to

8     the motion on the table.

9          MR. REUBEN:  Sorry, but that's part --

10          MR. DELANEY:  Oh, my God.  I'm sorry.

11     We're talking about this particular precinct?

12          MR. REUBEN:  Yes, sir.  The vote tally

13     changed from election night to canvass by four.

14          I wasn't there for the election night

15     count, and I wasn't around during the canvass.

16     I don't know what happened with that.

17          But we've now got these provisional ballots

18     that we believe should be in the count because

19     the persons -- the voters came back with their

20     ID to either the clerk's office or some other

21     place to make that -- to satisfy the statute.

22          We don't know whether or not, in fact,

23     those ballots were then taken back out and

24     properly cast.

25          MR. DURNIL:  Exhibit 27 is not one of those
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1     circumstances.

2          MR. REUBEN:  That's right.  27 isn't,

3     Mr. Durnil, but the issue about this whole

4     provisional thing is a question.

5          MR. DELANEY:  Let me ask you a question

6     here.  This provision stuff is new.

7          MR. REUBEN:  Yes, sir.

8          MR. DELANEY:  Was the procedure that if the

9     good citizen shows up within a deadline

10     downtown, shows their ID, everybody is happy,

11     what happens at that point?

12          Obviously, that ballot was not counted on

13     election night.  It was not in the total.

14          What happens next?  Do you mark something

15     on the envelope?

16          MR. REUBEN:  As a practical matter, what

17     occurred, I believe -- and I think David will

18     agree with me, and if doesn't, he'll correct me,

19     I'm sure -- either the clerk herself or member

20     of the election board at the warehouse was

21     notified by an affidavit or by a copy of what

22     the voter brought downtown, a photocopy of it,

23     and faxed it out to us at the warehouse.

24          At that time, the voter's vote was to be

25     cast.  Whether or not they all were,
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1     Mr. Delaney, I don't know.  But I think -- it is

2     a new process, and I think it's a matter of

3     trying to do it expeditiously and efficiently.

4     The clerk's office downtown faxed it to

5     Mrs. Sadler or to Mr. Otte, or made a copy, and

6     some were blurred pictures, but they were

7     satisfactory.  And whether or not, then, the

8     election board or Mrs. Sadler, the clerk, went

9     forward and put them in the ballots -- took them

10     out of the visual envelopes and put them into

11     the calculation, I don't know.

12          MR. DELANEY:  We're not too concerned about

13     them.

14          The point is, did the State Board of

15     Accounts get to see these late verified, but

16     timely verified ballots.

17          HONORABLE TODD ROKITA:  Let Mr. Brooks

18     respond to the question.

19          MR. BROOKS:  First of all, the State Board

20     of Accounts clearly reflects that they counted

21     two provisionals.  Those are the two that were

22     in there and they've counted them.

23          So the two that were counted are not an

24     issue.  The only issue is the one that wasn't

25     counted.
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1          HONORABLE TODD ROKITA:  27.

2          MR. BROOKS:  And as I'm hearing it today,

3     Mr. Reuben has got an exhibit, it's his time to

4     discuss it, and prove why it should or

5     shouldn't.  And he's got no proof to prove that

6     law was complied with, contrary to what was

7     found.

8          I have a little bit of a problem deferring

9     until we get some other proof.  Right now he's

10     telling you the only thing he's got is that he

11     thinks the statute is unconstitutional.

12          If that's something you all want to do,

13     seems to me we ought to be voting on this

14     exhibit now.

15          This is his time to present evidence.  Not

16     later.  I understand why Mr. Delaney might want

17     to look at something later for reasons not

18     totally clear to me, since they're not exhibits.

19     But that's distinct, in my mind, from dealing

20     with this exhibit, which is in front of you

21     right now, and he's got no evidence to show the

22     law was complied with.

23          I would think that we should be voting on

24     that now while it's in front of us, not

25     deferring for more evidence later.
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1          MR. DELANEY:  The exhibit that matters, in

2     my mind, is the ballot, or the envelope, or the

3     provisional ballot, or whatever we want to call

4     it.

5          I don't want to vote for or against

6     counting something if there's no ballot.  I've

7     got reason to suspect there is no problems.

8     We'll face this problem later if we have to.

9          MR. BROOKS:  There's a provisional envelope

10     and it's got a ballot in it.

11          MR. DELANEY:  Well, let's see that.

12          MR. BROOKS:  But it's not opened.  And

13     that's the whole question, is whether you're

14     going to open it or not.  That vote has to be

15     taken.  The ballot only comes about if y'all

16     decide that the law was complied with and it

17     ought to be opened.

18          HONORABLE TODD ROKITA:  Commissioner

19     Delaney suggests opening the ballot.  You want

20     to look at the face?

21          MR. DELANEY:  I want to see if it is, A,

22     opened already; and, B, what the defect is.  If

23     the only defect is that the person didn't show

24     ID, then we'll have a vote, decide what we're

25     going to do about that.
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1          HONORABLE TODD ROKITA:  I don't know how

2     you determine that on the face of the ballot.

3          MS. ROBERTSON:  You might be able to if

4     it's opened.

5          MR. DELANEY:  If it's opened, the problem

6     goes away.

7          HONORABLE TODD ROKITA:  Mr. Brooks, I take

8     your point.  This is the petitioner's case to

9     make.  It's his duty to prove the evidence.  We

10     do have some discretion on this commission, and

11     I want to -- in the order to set a precedent,

12     and maybe speed things up later on if the issue

13     comes up, not only in this recount, Ed, but in

14     another recount.  We take the time out and defer

15     in a bipartisan fashion to Mr. Delaney's request

16     to get the vote on this motion.  Just to see the

17     face of the envelope to see if that helps

18     Commissioner Delaney in making a decision.

19          There is a motion on the table, and that

20     was to not count Exhibit 27 as a counted ballot.

21          Any other discussion?

22          MR. BROOKS:  Can I make one other point

23     here?

24          I'm looking at this -- I want to make it on

25     this issue.  Let me go through the process for
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1     you.  Because if you look on the exhibit list

2     where it says "Exhibit 27," it's got a number

3     27, but it says, "No exhibit."

4          The reason for that is that it was there,

5     and they were going to mark it, and we had a big

6     discussion with Brad and we decided --

7          HONORABLE TODD ROKITA:  Which Brad?

8          MR. BROOKS:  Brad Skolnik, I'm sorry.  May

9     be a multitude of Brads I don't remember.

10          But my point is that it was decided,

11     specifically, that this could not be an exhibit

12     for this precinct because this was a document

13     that was not supposed to be in the box and

14     reviewed.

15          So the State Board of Accounts is

16     acknowledging here that there is no Exhibit 27

17     because they started to do it and they took it

18     back.

19          I mean, is that not your recollection,

20     Brad?

21          MR. SKOLNIK:  That is my recollection.

22          It was my understanding that these

23     ballots -- that these provisionals that were

24     rejected were not part of the precinct

25     materials, but were kept separately, or
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1     segregated separately by the election board.

2     And, therefore, in order to be consistent with,

3     I believe, the treatment in other precincts, it

4     was deemed to be not an exhibit -- or not to be

5     kept with the materials in this precinct.

6          Obviously, if we all knew we were going to

7     be sitting here today discussing it in this

8     realm and having to request to look at the

9     material, we might have thought differently.

10          Mr. Brooks is correct.

11          MR. REUBEN:  Up to a certain point.  The

12     supplement to that, Mr. Skolnik, was that while

13     it is true that it came from that box that Mr.

14     Woo or somebody had, and was brought back over

15     here, we were not putting it in.  The document

16     itself was not, but we agreed to mark it as an

17     exhibit.  We obviously did.  We marked it as an

18     exhibit for this very purpose.

19          MR. SKOLNIK:  We agreed to designate it for

20     this purpose.

21          MR. REUBEN:  Right.

22          MR. SKOLNIK:  I'm not disputing that.

23          MR. BROOKS:  I am.  What happened

24     was -- I'm trying to remember.  We were talking

25     about whether it should or shouldn't be an
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1     exhibit, and somebody from the State Board of

2     Accounts said, "Go ahead and mark it."  And in

3     the process I'm saying, "No, no, no.  It

4     shouldn't be an exhibit."  They stamped it as an

5     exhibit.  We later had the discussion and said

6     "You're right, it shouldn't be an exhibit."

7          So there was never an agreement of the

8     parties that it was to be marked as an exhibit.

9     And I think everybody said it was not.

10          MR. DELANEY:  Do we have that thing?  Can

11     we find it?  Can the State Board of Accounts

12     find this ballot?

13          MR. SKOLNIK:  We did request that it be

14     noted.

15          Mr. Brooks is correct.  He did request that

16     it not be marked as an exhibit in this precinct

17     because those envelopes were kept separately or

18     segregated from the individual precinct packets.

19     But we did request that it be noted, which is

20     what occurred.

21          MR. BROOKS:  Right.

22          MR. SKOLNIK:  That is the reason why it is

23     not physically within.

24          HONORABLE TODD ROKITA:  Thank you,

25     Mr. Skolnik.
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1          Mr. Williams.

2          MR. WILLIAMS:  Our first attempt to have

3     the correct box delivered failed.  So state

4     police are going back out and I sent one of our

5     deputy state examiners out there to locate the

6     correct boxes and bring those in.

7          HONORABLE TODD ROKITA:  There's a motion on

8     the table to not count Exhibit 27 at this time.

9     I want to be clear with counsel that if that

10     motion is defeated, that doesn't automatically

11     mean we're counting it.

12          Is that accurate?

13          MR. KING:  Yes.

14          HONORABLE TODD ROKITA:  Okay.

15     Commissioner, you agree.

16          I'll call the question, then.

17          All in favor?

18          MR. DURNIL:  Aye.

19          HONORABLE TODD ROKITA:  Opposed.

20          MR. DELANEY:  No.

21          HONORABLE TODD ROKITA:  No.

22          So the motion is defeated.  And I'll move

23     to defer this exhibit to such time as -- to 27

24     as to such time the state police and State Board

25     of Accounts produce it for your review,
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1     Mr. Delaney, our review as a Commission for that

2     matter.

3          Any second to that?

4          MR. DELANEY:  I'll second it.

5          HONORABLE TODD ROKITA:  All in favor.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          Voted unanimously.

10          Mr. Reuben, anything else in this precinct?

11          MR. SKOLNIK:  Mr. Chairman, I would note

12     that there are 2 votes for Elrod that have been

13     disputed by the petitioner in this precinct.

14          MR. REUBEN:  I'm sorry, which two are you

15     referring to?

16          HONORABLE TODD ROKITA:  We're through.

17     Mr. Reuben, do you have anything left to present

18     in 8-004?

19          MR. REUBEN:  No, I do not.

20          MR. DELANEY:  So the 2 that are listed as

21     disputed votes tallied by the State Board of

22     Accounts, you are not disputing those?

23          MR. REUBEN:  We withdraw.

24          HONORABLE TODD ROKITA:  So those 2 get

25     added to Mr. Elrod's count of 83 in that
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1     precinct, accurate?

2          I'm going to procedurally ask one of the

3     two Brads to walk us through that after the end

4     of an argument just to make sure our math is

5     right.  Okay.

6          You guys know how to put on record where

7     the votes move at the end of an argument.

8          MR. KING:  Mr. Chairman, with your

9     consensus, we are at the end of the petitioner's

10     case in this precinct.  That would show 85 votes

11     cast for Mr. Elrod, 142 votes cast for

12     Mr. Mahern, and then there were 7 no votes.  And

13     Exhibit 27 is deferred.

14          I think Mr. Skolnik has a logistic question

15     to raise with the Commission at this point.

16          Mr. Chairman, maybe I can go ahead and

17     address this.

18          HONORABLE TODD ROKITA:  Please do.

19          MR. KING:  State police asked Mr. Skolnik

20     and myself, since ballots are being challenged

21     by both parties in almost all of these

22     precincts, whether in terms of paper management

23     it would be preferable to the Commission to have

24     the state police recollect this stack at the end

25     of consideration, or whether the members would
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1     be responsible for keeping them properly sorted

2     and separated?

3          HONORABLE TODD ROKITA:  I will not be

4     responsible for keeping them sorted and

5     separated.

6          MR. SKOLNIK:  We know our organizational

7     skills.

8          Clarification, I believe the State Board of

9     Accounts is distributing.

10          MR. KING:  Yes.

11          HONORABLE TODD ROKITA:  So the State Board

12     of Accounts will collect the precincts after

13     we're done with them.

14          So come up.

15          MR. KING:  Can they proceed to do that?

16          HONORABLE TODD ROKITA:  Come up and grab

17     these.

18          MR. SKOLNIK:  You should have both 30-05

19     and 8-4.

20          MR. REUBEN:  What's the next one we're

21     going into?

22          HONORABLE TODD ROKITA:  Next on the list.

23          MR. REUBEN:  8-5?

24          MR. SKOLNIK:  The next precinct is Center

25     8-05.
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1          MR. REUBEN:  Thank you.

2          MR. SKOLNIK:  I'll ask the State Board of

3     Accounts to distribute those to the Commission.

4          HONORABLE TODD ROKITA:  Since we're on

5     procedural housekeeping matters, if we know that

6     a party is going to withdraw their disputes in a

7     given precinct, if you can, let us know before

8     we pass all of this out just to have it

9     recollected.

10          Thank you.

11          MR. SKOLNIK:  Mr. Chairman.

12          HONORABLE TODD ROKITA:  Yes, sir.

13          MR. SKOLNIK:  Center Township -- or Center

14     Precinct 8-005.

15          The undisputed valid ballots tallied by the

16     State Board of Accounts reflect 137 votes for

17     Elrod, 187 votes for Mahern.  6 votes for Elrod

18     are disputed.  Twelve votes for Mahern are

19     disputed.

20          MR. DURNIL:  I move we accept the

21     undisputed votes.

22          HONORABLE TODD ROKITA:  Second.

23          All in favor.

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          All opposed.  So moved unanimously.

3          Petitioner.

4          MR. REUBEN:  05?

5          HONORABLE TODD ROKITA:  8-005.

6          MR. REUBEN:  The first exhibit I wish to

7     bring to your attention is No. 12.

8          The issues which we raise with regard to

9     this ballot is that ballot was mutilated, was

10     torn.  And we believe that under 3-12-1-3, this

11     ballot should be excluded.  3-12-1-3 reads, "The

12     whole ballot is void if the ballot bears any

13     distinguishing mark or a mutilation made by the

14     voter or an election official with the intent to

15     enable."

16          A tear, we believe, constitutes a

17     mutilation.  Certainly doesn't have to be

18     somebody ripped it, wadded it up, done something

19     to that extent.  Mutilation should be something

20     that would allow the ballot to be distinguished.

21          And this ballot was torn.  If you wish to

22     get the ballot from the box, take a look at it,

23     examine it to satisfy yourself the extent of it,

24     certainly your prerogative.

25          But we believe that the tear constitutes
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1     mutilation and the same language you used before

2     about the intent to enable a vote to be

3     identified, as you did on the previous

4     discussion, this ballot should also go.

5          Thank you.

6          HONORABLE TODD ROKITA:  Thank you,

7     Mr. Brooks.

8          MR. BROOKS:  Well, I'm not sure what to say

9     since I don't see a tear on my copy.

10          MR. REUBEN:  Tears on the original.

11          HONORABLE TODD ROKITA:  I'll ask the State

12     Board of Accounts to get the original.

13          MR. BROOKS:  Yes, I would like to see.

14          HONORABLE TODD ROKITA:  Mr. Brooks.

15          MR. BROOKS:  Yeah, I've seen enough.

16          The ballots have been handled.  They've

17     been run through the machines.  And there's no

18     indication, whatsoever, that that is a tear even

19     put on the ballot by the voter.

20          These have all been handled.

21          MR. REUBEN:  And the statute doesn't say by

22     the voter alone.  The statute says, "By the

23     voter" --

24          HONORABLE TODD ROKITA:  Mr. Reuben, hold on

25     a second.
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1          Were you finished?  Any questions from

2     commissioners?

3          If you could show that to Mr. Reuben and

4     then hold it for us.

5          Any questions by commissioners?  Hearing

6     none.  Entertain a motion.

7          MR. DURNIL:  I move the ballot be counted.

8     It doesn't identify.  I mean, it's not a mark or

9     a tear or something that identifies who the

10     voter was.

11          HONORABLE TODD ROKITA:  I'll second it for

12     discussion.

13          Discussion.  Call the question.

14          All in favor of the motion.

15          MR. DELANEY:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          MR. DURNIL:  Aye.

18          Any opposed?  Hearing none, so moved

19     unanimously.

20          Thank you.  Mr. Reuben.

21          MR. REUBEN:  I would like to call your

22     attention next to Exhibit No. 15, that's 15.

23     And I direct your attention -- I'm sorry.

24          HONORABLE TODD ROKITA:  We're ready.

25          MR. REUBEN:  I direct your attention,
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1     please, to the party identification, if you

2     will, the box marked "Republican."

3          The voter has marked both the voting oval

4     and the party emblem.  I think marking the party

5     emblem could constitute a distinguishing mark.

6          HONORABLE TODD ROKITA:  Mr. Brooks.

7          Were you finished, Mr. Reuben?

8          MR. REUBEN:  Yes, sir.

9          HONORABLE TODD ROKITA:  Mr. Brooks.

10          MR. BROOKS:  I am sure, as Mr. Reuben well

11     knows, a mark on the party device is a perfectly

12     legal vote.  I mean, there's nothing but a mark

13     on that device to be a legal vote.  They've

14     shown their legal, clear intention to cast a

15     straight Republican vote and cannot be a

16     distinguishing mark authorized by statute to do

17     so.

18          HONORABLE TODD ROKITA:  Mr. Brooks.

19     Questions by commissioners?

20          Hearing none.  Motion.

21          MR. DURNIL:  I move the ballot be counted.

22          HONORABLE TODD ROKITA:  Second it for

23     discussion.

24          Discussion?  Call the question.

25          All the favor.
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1          MR. DURNIL:  Aye.

2          MR. DELANEY:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          Any opposed?  Hearing none, the vote is

5     unanimous.

6          Next, Mr. Reuben.

7          MR. REUBEN:  The other exhibit -- I'm

8     sorry, the only two I wish to raise are the ones

9     I have raised now.

10          I withdraw the others.

11          HONORABLE TODD ROKITA:  Thank you,

12     Mr. Reuben.

13          Director or Counsel, please call the tally

14     for that precinct.

15          MR. KING:  Mr. Chairman, in Center 8-005,

16     the tally currently shows 143 votes for

17     Mr. Elrod, 187 votes for Mr. Mahern.

18          The 12 votes -- 12 additional votes for

19     Mr. Mahern remain disputed.  There are no no

20     votes?

21          HONORABLE TODD ROKITA:  The Elrod tally

22     again, please?

23          MR. KING:  The Elrod tally would be 143.

24          HONORABLE TODD ROKITA:  Thank you.

25     Mr. Skolnik.
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1          MR. SKOLNIK:  Precinct 11-2 --

2          MR. BROOKS:  Mr. Chairman, before we start.

3     Can I impose upon the Commission for a

4     five-minute break to use the facilities and go

5     put some coins in my meter, which is just about

6     to run out?

7          HONORABLE TODD ROKITA:  I consent to recess

8     for just five minutes.

9          Thank you.  We'll be back in five minutes.

10          (A recess was taken.)

11          HONORABLE TODD ROKITA:  Meeting back in

12     order.  One note for the recount director, Brad.

13     I also note that we are being web-casted

14     throughout the world.

15          Particular application for the recounts

16     that are going to come after this one,

17     Mr. Skolnik, if you can let the attorneys know

18     that this is available to them.  And as we are

19     getting the rust out through this process, it

20     would be beneficial for those attorneys

21     representing their parties in the recount

22     subsequent to this one, to start tuning in, at

23     least from the web, if not come down in person

24     to see how the process, because it will help

25     speed their processes up.
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1          MR. SKOLNIK:  I will advise them of that.

2          HONORABLE TODD ROKITA:  Next, Mr. Skolnik.

3          MR. KING:  Mr. Chairman, if I may, one

4     point, in the recess, State Board of Accounts

5     had a chance to reconcile their tally with that

6     being maintained by staff.

7          I have one correction to make on the first

8     precinct where we were still rusty.  And that

9     is, as you will note, there were 8 disputed

10     votes for Mr. Elrod, 7 of those were withdrawn.

11     And so the correct total should be, for  Elrod,

12     31 plus 7, or 38 votes, 93 votes Mr. Mahern, and

13     there is 1 absentee ballot that the Commission

14     voted to defer in addition to the 1 no vote.

15          HONORABLE TODD ROKITA:  I thought I asked

16     that question during the time and we said no,

17     it's 8 that goes over.

18          MR. KING:  You were correct.

19          HONORABLE TODD ROKITA:  There is some

20     confusion here, honestly.

21          MR. BROOKS:  As far as I understand, there

22     are no -- the total is -- what do you believe

23     the undisputed total for Elrod is?

24          MR. KING:  31 plus 7, 38.

25          MR. BROOKS:  Where did my other vote go?
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1          HONORABLE TODD ROKITA:  It's deferred.

2          MR. BROOKS:  No, but that was never voted.

3     That's that -- is that the unopened provisional

4     one?

5          MR. KING:  No.

6          MR. BROOKS:  Which one is that?

7          MR. KING:  Absentee.

8          MR. BROOKS:  But that's unopened.  That

9     absentee is unopened.  So all of mine -- there

10     could not have been a vote that I'm holding up

11     for me because it was never counted for us.

12     It's unopened.

13          All 8 of my votes go back to the original

14     39.

15          MR. DURNIL:  It's this vote over here.

16          MR. KING:  That's a no vote.

17          MR. DELANEY:  Mr. Reuben, is that right?

18     We're in Precinct 5, and you withdrew your

19     challenge except on Exhibit 41, which was an

20     unopened allegedly late absentee.

21          MR. REUBEN:  That's correct.

22          MR. DELANEY:  And if that were opened, that

23     could change things, but you've given up your

24     complaint about the 8 Elrod votes; is that

25     right?
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1          MR. REUBEN:  Yes.

2          HONORABLE TODD ROKITA:  Not 7 Elrod votes.

3          MR. REUBEN:  I believe that's correct.

4          HONORABLE TODD ROKITA:  That being the

5     case, I am wrong again.

6          MR. KING:  So it would be 39.

7          MR. DURNIL:  We do have one ballot

8     deferred.

9          HONORABLE TODD ROKITA:  But we still have

10     one ballot deferred.

11          MR. SKOLNIK:  The no vote was the item

12     deferred.  It's just the no vote.

13          HONORABLE TODD ROKITA:  Everyone appears to

14     be on the same page.  Thank you, Brad.

15          Mr. Skolnik.

16          MR. SKOLNIK:  Mr. Chairman, Precinct 11-2.

17          The undisputed valid ballot tallied shows

18     67 votes Elrod, 190 votes Mahern; 1 invalid

19     ballot, Mahern.  There's 17 votes for Elrod that

20     are disputed, 37 votes for Mahern are disputed.

21          MR. DURNIL:  I'll move to accept the

22     undisputed votes.

23          HONORABLE TODD ROKITA:  Second.

24          All in favor.

25          MR. DURNIL:  Aye.
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1          MR. DELANEY:  Ayes.

2          HONORABLE TODD ROKITA:  Aye.

3          Hearing no opposed, so moved unanimously.

4          Petitioner.

5          MR. REUBEN:  Thank you, sir.

6          I wish to call your attention, please, to

7     Exhibit No. 27.

8          The ballot information, if you will, in the

9     area above the listed races states, "CASTING A

10     VOTE IN CAPS:  To vote for the candidate of your

11     choice, darken the oval" -- it shows the oval

12     darkened -- "to the left of the candidate's

13     name."  I'm assuming that's also true for the

14     straight party ticket.

15          Again, right above the party blocks, it

16     says, "You may vote a straight party ballot for

17     the party of your choice by darkening the oval

18     to the left of the party of your choice."

19          This voter did neither of those.  This

20     voter darkened in an area that is not authorized

21     by statute, or by this ballot, to be an area

22     appropriate for voting.

23          Unlike the earlier ballot, which dealt with

24     a similar, but not identical, issue, the earlier

25     voter did mark -- did color in or mark in the
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1     oval to the left of the party of that voter's

2     choice.

3          On this ballot, the voter did not do what

4     the ballot itself, in two places, told the voter

5     to do, and there's no authorization for this

6     type of vote.

7          So I would request that the Commission

8     reject this vote as being in violation of the

9     language in the ballot in two places, and there

10     not be any statutory authorization.

11          MR. BROOKS:  Clearly, 3-12-18 authorizes

12     this as a valid mark.

13          MR. REUBEN:  So what do you do with a copy

14     of the statute -- I mean, the ballot says X.

15          HONORABLE TODD ROKITA:  That's the second

16     time in your question you say, "The statute

17     doesn't allow this."  Can you point to a statute

18     that does not allow this?

19          MR. REUBEN:  I don't think it's a statute

20     that, per se, disallows it.  Rather, the statute

21     talks about -- I think it's 3-12-1-7, I believe

22     that is the statute that talks about the

23     appropriate voting place.

24          HONORABLE TODD ROKITA:  Isn't it true,

25     Mr. Reuben, if you can determine the intent of
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1     the voter, that that's paramount?

2          MR. REUBEN:  Well, it's paramount when the

3     other one had distinguishing marks, it had

4     initials on it.

5          How far do we want to take intent?  I mean,

6     intent's paramount; however, there are other

7     statutes which also come into play in the

8     calculation of a vote.  That voter before, as

9     with you all recognize, had his initials on it.

10     We knew how that voter voted, though.  We knew

11     what the intent of that voter was.

12          If this person had written "Republican"

13     next to it rather than color either one, you

14     might have known exactly what the voter's intent

15     was, but it is not in compliance with what the

16     voter is supposed to.

17          Now, the voter's intent -- and I agree with

18     Mr. Rokita and paramount, according to the

19     statute.  But nevertheless, it's not the only

20     thing.  And the voter has some responsibility to

21     vote according to, you know, the rules of the

22     game.

23          And this ballot tells him exactly how to

24     vote.  It isn't like the other one when they did

25     color in the party oval, this thing says, "vote
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1     to the left."

2          HONORABLE TODD ROKITA:  Thank you.

3          Any other questions from the commissioners?

4          Hearing none, motion.

5          MR. DURNIL:  I move the ballot be accepted

6     because it's clearly within 3-12-1-8.

7          HONORABLE TODD ROKITA:  I'll second for

8     discussion.

9          Any discussion?  Hearing none, call the

10     question.

11          All in favor.

12          MR. DURNIL:  Aye.

13          MR. DELANEY:  Aye.

14          HONORABLE TODD ROKITA:  Aye.

15          Hearing no opposed, so moved unanimously.

16          Next, Mr. Reuben.

17          MR. REUBEN:  We have no other in 11-2.  The

18     next precinct, I believe, is a precinct in which

19     only Mr. Brooks -- the respondent, if you will,

20     has presented a challenge.

21          HONORABLE TODD ROKITA:  Thank you.

22          So I take it that you're withdrawing any

23     disputes in Precinct 11-003?

24          MR. REUBEN:  We don't have any to withdraw.

25          HONORABLE TODD ROKITA:  Thank you very
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1     much.

2          Then I'll ask the staff to call the tally

3     in 11-002.

4          MR. KING:  Mr. Chairman, the tally in

5     11-002 is for Mr. Elrod, 84 votes, for

6     Mr. Mahern, 190 votes.  There's 1 invalid

7     ballots that's referenced in the sheet, and 37

8     votes remain disputed by Mr. Mahern.

9          HONORABLE TODD ROKITA:  Thank you.

10          Note for the record that --

11          MR. DELANEY:  You mean disputed by Elrod?

12          MR. KING:  I beg your pardon.  Disputed by

13     Elrod.  37 votes cast for Mr. Mahern remain

14     disputed.

15          HONORABLE TODD ROKITA:  Thank you for that

16     correction.

17          The petitioner has no disputes in 11-003,

18     so I'll ask Mr. Skolnik to call the tally and

19     make a motion on it.

20          MR. SKOLNIK:  Thank you, Mr. Chairman.  The

21     tally in Precinct 11-003, the undisputed valid

22     ballots tallied by the State Board of Accounts,

23     Elrod 71 votes, Mahern 130 votes, 5 no votes.

24     There is still 1 disputed vote for Mr. Mahern

25     that the respondent has disputed.
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1          MR. DURNIL:  I'll move we accept the

2     undisputed votes.

3          HONORABLE TODD ROKITA:  Second.

4          All in favor.

5          MR. DURNIL:  Aye.

6          MR. DELANEY:  Aye.

7          HONORABLE TODD ROKITA:  Aye.

8          Hearing no opposed, so moved unanimously.

9

10          So the tally again, please.

11          MR. KING:  The tally, Mr. Chairman, would

12     be in 11-03, 71 votes for Mr. Elrod, 130 votes

13     Mr. Mahern.  And 1 vote cast for Mahern in

14     dispute.

15          HONORABLE TODD ROKITA:  Thank you.

16          Mr. Skolnik, 11-04.

17          MR. SKOLNIK:  Precinct 11-04.

18          The undisputed valid ballots tallied by the

19     State Board of Accounts, Elrod 56 votes, Mahern

20     115 votes, 8 votes for Elrod disputed, 5 votes

21     for Mahern disputed.

22          MR. DURNIL:  I'll move to accept the

23     undisputed votes.

24          HONORABLE TODD ROKITA:  Second.

25          All the favor.
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1          MR. DURNIL:  Aye.

2          MR. DELANEY:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          Hearing no opposed, so moved unanimously.

5          Petitioner.

6          MR. REUBEN:  Yes, thank you very much.

7          MR. BROOKS:  Hang on one second, I'm not

8     moving as fast as the Commission.

9          HONORABLE TODD ROKITA:  11-005.

10          MR. REUBEN:  11-004.

11          HONORABLE TODD ROKITA:  4, excuse me.  4.

12          One of the commissioners had to suddenly

13     leave the room, so I'm going to pause for just a

14     second.

15          (A discussion was held off the record.)

16          HONORABLE TODD ROKITA:  Back on record.

17     Center 11-004.

18          MR. REUBEN:  I would like to direct your

19     attention, please, to Exhibit No. 9.  I would

20     like to direct your attention on Exhibit No. 9

21     to the oval area beneath write-in.

22          I don't know how far we go with accepting

23     the Elmer Fudds, the Mickey Mouses, and Gordon

24     Durnils as a write-in candidates.  I guess I

25     would question whether or not there's a person
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1     whose name is nobody as a valid write-in

2     candidate.

3          I think that is a distinguishing mark,

4     whether it's meant to be a joke or not, I don't

5     think this is a joking process.  I think that is

6     not a legitimate write-in vote.

7          I'm not sure how we identify what would be

8     legitimate.  Maybe there's somebody whose first

9     name is no.  I know of no one, other than who

10     has that first name.  And I would move the

11     Commission to reject this ballot on the basis of

12     that distinguishing mark.

13          There can't be any other thing to it.

14          MR. BROOKS:  I would submit that there are

15     plenty of different write-ins ranging from

16     nobody to Elmer Fudd.  I don't recall seeing

17     Mr. Durnil, but nevertheless, in my opinion, we

18     should not pay much attention to what anybody

19     writes there unless it's the name or initial or

20     something.

21          Statutorily, if I can find it, we were

22     required, as a matter of law, to have a write-in

23     on federal offices, which basically invites them

24     to put whatever they want in that little square,

25     in my opinion.  Similarly, although it's not
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1     required, not a legal write-in candidate in

2     Indiana, you're more or less inviting people to

3     write something in there.

4          So, I would only tell you I want to be

5     consistent throughout the next day, regardless

6     of whether it's an Elrod vote or Mahern vote.

7     If somebody writes something in there, we're

8     probably not going to be objecting to it.

9          I think the intent is clear.  They've been

10     invited to write something in, they did.

11          That's that.

12          MR. REUBEN:  Well, in the last precinct, I

13     believe we had a write-in candidate that we

14     originally challenged, and I withdrew.  It

15     looked to be, if you will, maybe subjectively, a

16     real name.  It was a real first name and real

17     second name as a name of an individual that had

18     shown in probably half dozen different ballots.

19     Those were, I think we would acknowledge to be,

20     a real name.  Elmer Fudd is not a person in the

21     context of how it's used.

22          There's clearly no one -- I think I'm

23     willing to go out on a limb here, saying there's

24     nobody named "nobody."  Having said that, that

25     makes this voter's ballot no different than if
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1     they put their three initials in the bottom

2     right-hand corner.  It's a means by which you

3     identify their ballot.  It's not a normal

4     write-in vote.

5          I think this Commission has to use some

6     discretion in what you're going to define as, if

7     you will, legitimate write-in votes.  It may

8     call for some scrutiny, but I think that's what

9     your call is.

10          HONORABLE TODD ROKITA:  Thank you.

11          Questions from Commissioners?

12          MR. DURNIL:  Difference I see is that he

13     had -- this voter had three choices here, he or

14     she, and selected one.  You have to turn on

15     C-Span and see nobody in the chamber.

16          Three choices there.  It is different from

17     the initials.  There's choices.  The voter

18     selected one of the choices and wrote in

19     whatever they wrote in.

20          MR. REUBEN:  I don't question, Mr. Durnil,

21     that it's the voter's right to have a write-in

22     ballot.

23          I was involved in litigation years ago

24     about trying to get this.  I don't have any

25     issues with that category.
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1          What I'm taking issue with, though, is how

2     that category has been used by a voter.  I don't

3     think it's a license to say anything they want

4     to say just because they elected not to vote for

5     Lugar or Osborn, doesn't give the voter the

6     right to, I think, go off the deep end.  And

7     that's what this voter did.

8          If the voter had written Gordon Durnil or

9     Todd Rokita, I don't have any problem with what

10     I consider to be real names, as we did a couple

11     precincts ago with an individual whose name I'm

12     not going to raise now, but it was clearly a

13     name name.  This was not that.

14          I think the Commission has an obligation to

15     scrutinize what is done here.  I think it's

16     within your discretion.  You have the right to

17     reject this ballot because the voter has done

18     something here that is clearly not something

19     that is within intention of statute, to make a

20     joke of this, and to write something that is not

21     true; that is, vote for nobody.

22          That's it.

23          HONORABLE TODD ROKITA:  Is there a motion

24     on the table?

25          MR. DURNIL:  No.  I'll move we count the
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1     vote.

2          HONORABLE TODD ROKITA:  Second for

3     discussion.

4          Any more discussion?  Hearing none, all the

5     favor.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          Hearing no opposed, so moved unanimously to

10     count this ballot.

11          Mr. Reuben.

12          MR. REUBEN:  That is our only dispute --

13     only question in Precinct 11-4.

14          HONORABLE TODD ROKITA:  Thank you.

15          Retally.

16          MR. KING:  Mr. Chairman, the revised tally

17     for Center 11-004 would add 8 votes to the 56

18     for Mr. Elrod, for a total of 65 -- or 64, I beg

19     your pardon.  It's 64 with 115 for Mr. Mahern,

20     the 8 withdrawn challenge votes cast for

21     Mr. Elrod challenged, with 5 votes cast for

22     Mr. Mahern remaining in dispute.

23          So, again 64, 115 are the total for the two

24     candidates.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Mr. Skolnik.

2          MR. SKOLNIK:  Mr. Chairman, Precinct

3     11-005.

4          Undisputed valid ballots tallied, Elrod

5     Elrod 131, Mahern 176, 5 votes cast for Elrod

6     are in dispute, and 6 votes cast for Mahern have

7     been disputed.

8          MR. DURNIL:  I'll move we accept the

9     undisputed votes.

10          MR. DELANEY:  I'll second that.

11          HONORABLE TODD ROKITA:  All in favor.

12          MR. DURNIL:  Aye.

13          MR. DELANEY:  Aye.

14          HONORABLE TODD ROKITA:  Aye.

15          Hearing no opposed, so moved.

16          Petitioner.

17          MR. REUBEN:  We have none we're pursuing in

18     11-05.  None.

19          HONORABLE TODD ROKITA:  Retally, please,

20     for purposes of the record.

21          MR. KING:  Mr. Chairman, Commission members

22     in Center 11-005, the total cast for Mr. Elrod

23     would be 136, the total cast for Mr. Mahern

24     would be 176.  The 5 cast for Mr. Elrod have

25     been disputed are now 0, 6 votes cast for
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1     Mr. Mahern remain in dispute.

2          HONORABLE TODD ROKITA:  Thank you.

3          Mr. Skolnik.

4          MR. SKOLNIK:  Center Precinct 13-001.

5          Undisputed valid ballots tallied for

6     Mr. Elrod 27, Mr. Mahern 40, 6 votes cast for

7     Mr. Elrod remain disputed, and 6 votes cast for

8     Mr. Mahern remain disputed, and there were 2 no

9     votes tallied.

10          HONORABLE TODD ROKITA:  Motion.

11          MR. DURNIL:  I move we accept the

12     undisputed votes.

13          MR. DELANEY:  I'll second.

14          HONORABLE TODD ROKITA:  All in favor.

15          MR. DURNIL:  Aye.

16          MR. DELANEY:  Aye.

17          HONORABLE TODD ROKITA:  Aye.

18          Hearing no opposed, vote is unanimous.

19          Petitioner.

20          MR. REUBEN:  13-1, we withdraw the several

21     we had that.

22          HONORABLE TODD ROKITA:  Thank you.

23          Retally.

24          MR. KING:  Mr. Chairman, in 13-1, the vote

25     shows 33 cast for Mr. Elrod, 40 cast for
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1     Mr. Mahern, the 6 disputed cast for Mr. Elrod

2     are now 0, 6 remain in dispute for Mr. Mahern, 0

3     no votes.

4          HONORABLE TODD ROKITA:  Thank you.

5          Mr. Skolnik.

6          MR. SKOLNIK:  Precinct 13-2.

7          The undisputed valid ballots tallied by the

8     State Board of Accounts shows Mr. Elrod 43

9     votes, Mr. Mahern 53 votes.  There's 1 invalid

10     ballot tallied by the State Board of Accounts

11     for Mr. Elrod, 4 votes for Mr. Elrod are

12     disputed, 4 votes for Mr. Mahern are disputed,

13     and there are 2 no votes.

14          MR. DELANEY:  I move we approve all the

15     undisputed.

16          MR. DURNIL:  Second.

17          HONORABLE TODD ROKITA:  All in favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          Hearing no opposed, so voted unanimously.

22          Mr. Petitioner.

23          MR. REUBEN:  I'll call your attention to

24     13-002, Exhibit No. 4.

25          HONORABLE TODD ROKITA:  Hold on a second.
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1     What exhibit again?

2          MR. REUBEN:  No. 4.

3          HONORABLE TODD ROKITA:  Thank you.

4          MR. REUBEN:  I think the reference there

5     does not refer to Ed Delaney in the area under

6     "write-in United States representative."  I

7     assume that means Eric Dickerson, but I can't be

8     sure of that either.  Dickerson and Delaney have

9     the same initials.

10          All kidding aside.  The language written in

11     there does not constitute, I think, appropriate

12     write-in.  In fact, as Mr. Durnil said a few

13     moments ago, that other voter had chosen

14     write-in by darkening that circle or oval.

15          This one the oval is circled for another

16     candidate, and then the language written in the

17     write-in category.  I think that language makes

18     this thing, if anything, distinguishing, define

19     it how you wish, but anybody write on their

20     ballot "anyone except for ED" or E-D, certainly

21     the person is saying something.  Intending

22     something to be said and distinguishing.

23          We think that ballot is clearly a void

24     ballot and ought to be rejected.

25          HONORABLE TODD ROKITA:  Mr. Brooks.
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1          MR. BROOKS:  Pretty much the same comments

2     I had last time.

3          You're being invited to write in a vote,

4     but it clearly doesn't say write-in vote, but

5     write-in.  Who know.

6          We ought not be in the business of

7     disenfranchising someone for doing something

8     that they're invited to do on the ballot.

9          MR. REUBEN:  Except that's not true in this

10     case.

11          This voter voted for the Democratic oval --

12     filled in the Democratic oval for Julia M.

13     Carson, and then filled in the write-in.

14          If we take Mr. Durnil's comments from the

15     last time, when he said that the voter had an

16     opportunity to have three choices, didn't vote

17     for Republican Lugar, didn't vote for

18     Libertarian Osborn, but chose to write in by

19     coloring that circle and then wrote in a name.

20          This time the voter has not done that,

21     which Mr. Durnil moved to accept by the

22     Commission last time around.  This voter has

23     voted for Carson, voted the Democrat, and then

24     made an editorial statement.

25          I don't think under any circumstance the
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1     quote language "anyone except for E-D" can

2     constitute a write-in vote.

3          HONORABLE TODD ROKITA:  Questions by

4     Commissioners?

5          MR. DELANEY:  Is the issue whether this is

6     a distinguishing mark?

7          I mean, we're not worried about the right

8     way to do write-in.

9          MR. REUBEN:  Well, we are, though.

10          MR. DELANEY:  Isn't the issue whether this

11     is a distinguishing mark?

12          MR. REUBEN:  I think the issue is both,

13     Mr. Delaney.

14          What is a distinguishing mark and, second,

15     has this voter properly done a write-in.  If

16     they've done a proper write-in, then it's an

17     overvote in that category.  But that raises

18     another issue here.

19          But, nonetheless, this voter has put

20     language on here that is clearly

21     distinguishable; no different than the language

22     of that other voter when they put their initials

23     on.  This was something that was intended to be

24     editorial.  It was intended to be something

25     people would see.
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1          You don't write that on there without an

2     intention to be noticed.

3          HONORABLE TODD ROKITA:  But initials

4     identify a certain person.

5          MR. REUBEN:  Well, it doesn't matter.  If

6     you have a star, that wouldn't make a particular

7     person, but that's a distinguishing mark by

8     statute.  You have a mark someplace that someone

9     can say, "That's my mark."  It doesn't have to

10     be their name or their initials on that.

11          HONORABLE TODD ROKITA:  You're not

12     producing evidence that you're saying, "This my

13     mark."

14          Initials, by their initials identify

15     something as a person's mark.  These you're not

16     giving us any evidence that there was some kind

17     of intention that anyone -- that the words

18     "anyone except for E.D." means this person

19     filled out the ballot.

20          That's different than an initial.

21          MR. REUBEN:  I don't see how.  It's a

22     reference that's identifiable.  That's the key.

23          Whether it's their initials or whether it's

24     a star, or whether it's some other mark, the

25     distinguishing mark statute even identifies



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 158

1     certain emblems or markings to constitute

2     distinguishing mark, like a star.

3          HONORABLE TODD ROKITA:  The statute is

4     "intent to enable a person to determine who cast

5     the marked or mutilated ballot."

6          MR. REUBEN:  Sure.

7          HONORABLE TODD ROKITA:  Initials do that on

8     their face, to the respondent's argument

9     earlier.

10          I'm not seeing how these words do that same

11     thing on their face.

12          MR. REUBEN:  Well, I can't even answer

13     that, I'm sorry.

14          I see distinguished as being so, even

15     different than nobody.

16          HONORABLE TODD ROKITA:  Do you have a

17     response to that?

18          You've answered the question the best you

19     can, right?

20          MR. BROOKS:  I just think that at the end

21     of the day, we shouldn't be disenfranchising

22     people for doing something that you offer.

23     Write-in is a write-in vote, but maybe not

24     everybody understands what a write-in vote is,

25     it just says "write-in."
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1          I don't know why people do this stuff, but

2     neither I nor my client will be back tomorrow or

3     later arguing the 10 or 15 Democrat votes that

4     have some funky write-in or something written

5     somewhere else.

6          We just don't think it's the right thing to

7     do, disenfranchise people.

8          HONORABLE TODD ROKITA:  Any other questions

9     by Commission members?

10          Hearing none, is there a motion?

11          MR. DURNIL:  I move we accept the ballot.

12          HONORABLE TODD ROKITA:  Second for

13     discussion.

14          Any discussion?

15          Hearing none, all in favor.

16          MR. DURNIL:  Aye.

17          MR. DELANEY:  Aye.

18          HONORABLE TODD ROKITA:  Aye.

19          Hearing no opposed, so moved.

20          Mr. Reuben.

21          MR. REUBEN:  Well, I guess I would like to

22     turn your attention to Exhibit No. 6 in this

23     precinct, but if -- we may be able to save a

24     great deal with the Commission's kind of general

25     position on things like that write-in.  It's
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1     always going to be accepted if we're dealing

2     with distinguishing marks.

3          They've got to be so far out there as

4     to -- I don't know.  Never mind.

5          HONORABLE TODD ROKITA:  Mr. Brooks.

6          MR. BROOKS:  If we were to look through all

7     of these ballots you would find every kind of

8     scribble, scratch, checkmark, X mark, pales,

9     missed the bubble a little bit.  You could

10     almost find a distinguishing mark on every

11     ballot if you just start looking for something

12     like on Exhibit 6 where there's a little tail

13     off the end where they finished it.

14          HONORABLE TODD ROKITA:  Just to be clear,

15     is that your argument with Exhibit 6; that

16     that's a marking outside the oval?

17          MR. REUBEN:  Yes, yes.  It most certainly

18     is.

19          Very different than the other marks on

20     this.  You've got the tail going up.  You've got

21     a scribbling going down.

22          In terms of going back, however many years

23     we're talking about distinguishing marks on, is

24     it huge?  No.  Is it identifiable?  You betcha.

25     You got that voter coloring the oval very
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1     clearly, and then swung a little bit more.  How

2     much more across the ballot?  Does it have to

3     have three or four 90-degree angles?

4          Mr. Brooks is wrong.  This is not the case

5     that in virtually every ballot there is

6     something you can find.  That's just not true.

7          You've got these isolated ballots from time

8     to time, a marking significant enough for

9     something that can be identified.

10          That's what the statute is all about.

11          HONORABLE TODD ROKITA:  Any questions by

12     commissioners?

13          Hearing none, motion.

14          MR. DURNIL:  I move we count the ballot.

15          HONORABLE TODD ROKITA:  Second for

16     discussion.

17          Hearing none, all the favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          Hearing no opposed, so moved.

22          Mr. Reuben.

23          MR. REUBEN:  I don't have anything further

24     in this precinct.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Retally, please.

2          MR. KING:  Mr. Chairman, in Precinct Center

3     13-002, the revised tally would be 47 for

4     Mr. Elrod, 53 for Mr. Mahern, 1 invalid ballot

5     for Mr. Elrod, the 4 disputed ballots cast for

6     Mr. Elrod have been withdrawn, 4 disputed

7     ballots remain cast for Mr. Mahern, and there

8     are 2 no votes tallied by the State Board of

9     Accounts.

10          HONORABLE TODD ROKITA:  Thank you.

11     Mr. Skolnik.

12          MR. SKOLNIK:  Thank you, Mr. Chairman.

13          Center Ward 13, Precinct 4.  I will note

14     this entire precinct has been disputed.

15          The undisputed valid ballots tallied by the

16     State Board of Accounts, Elrod 24 votes; Mahern

17     20 votes; disputed ballots, 8 of the votes for

18     Mr. Elrod are presently disputed.

19          HONORABLE TODD ROKITA:  Thank you.

20          MR. DURNIL:  So all ballots are disputed?

21          MR. REUBEN:  13-4, the petitioner

22     withdraws.

23          Let me clarify.  We are withdrawing the

24     individual challenges.  I believe this was a

25     precinct-wide challenge also.
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1          MR. KING:  That's correct.

2          MR. SKOLNIK:  That is correct.  The tally

3     sheet reflects the entire precinct has been

4     challenged.

5          Is that a challenge or dispute -- is that

6     the dispute leveled by the petitioner?

7 A   Yes.

8          In 13-6 -- beg your pardon, I'm sorry.

9     Getting ahead of myself.

10          HONORABLE TODD ROKITA:  We'll have the

11     retally motion to adopt.

12          MR. DELANEY:  I need to understand what

13     we're going to do.

14          How are we going to discuss the total

15     precinct, Mr. Reuben?  I don't understand what

16     we do with the overall challenge.  Was that made

17     by the other side?

18          MR. REUBEN:  No, they're mine.

19          MR. DELANEY:  Huh?

20          MR. BROOKS:  I thought he just withdrew

21     that.

22          MR. REUBEN:  No, we withdrew the individual

23     one.

24          MR. DELANEY:  How do you propose we deal

25     with the non-individual precinct-wide?
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1          MR. REUBEN:  I believe, Mr. Delaney, the

2     answer to your question is we find out in the

3     contest section.

4          MR. KING:  Mr. Chairman, with that

5     understanding, the tally for Center 13-004 would

6     be 32 votes for Mr. Elrod, 20 votes for

7     Mr. Mahern, and no other votes outstanding.

8          HONORABLE TODD ROKITA:  Thank you.

9          Do we need a motion on that, though, at

10     all, Counsel?

11          MR. KING:  Yes, Mr. Chairman.

12          HONORABLE TODD ROKITA:  So I make a motion

13     to adopt the numbers in that precinct as stated

14     by Mr. King.

15          MR. DELANEY:  I'll second the motion noting

16     reserving any contest issues in the same

17     precinct.

18          HONORABLE TODD ROKITA:  Hold on, before we

19     take a vote on that motion.

20          MR. BROOKS:  I'm not seeing anywhere where

21     this entire precinct was challenged for recount.

22          I have to go back to my other list, I

23     suppose.

24          HONORABLE TODD ROKITA:  It's the second

25     column.
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1          MR. BROOKS:  So I think what -- if I

2     understood Mr. Skolnik to say, that there was a

3     challenge to the whole precinct, but that was

4     not in the recount.  There's not a recount

5     challenge of the whole precinct.  He is just

6     preserving his contest issue.

7          Am I following that, Larry?

8          MR. REUBEN:  Uh-huh.

9          MR. BROOKS:  That's where I was confused.

10          HONORABLE TODD ROKITA:  Commissioner

11     Delaney's concern, I don't think anything is

12     lost here.

13          MR. DELANEY:  No.

14          HONORABLE TODD ROKITA:  Is there a second

15     to that motion I stated?

16          MR. DURNIL:  Second.

17          HONORABLE TODD ROKITA:  Hearing no

18     discussion, all in favor.

19          MR. DURNIL:  Aye.

20          MR. DELANEY:  Aye.

21          HONORABLE TODD ROKITA:  So moved with

22     unanimous vote.

23          Thank you.  Mr. Skolnik.

24          MR. SKOLNIK:  Mr. Chairman, Center Ward 13,

25     Precinct 6.
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1          The undisputed valid ballots tallied by the

2     State Board of Accounts, Elrod 25, Mahern 26,

3     there's 1 invalid ballot tallied that is

4     reflected as a no vote, 2 votes for Mr. Elrod

5     are disputed, 3 votes for Mr. Mahern are

6     disputed, and there's 1 no vote tallied by the

7     State Board of Accounts.

8          MR. DURNIL:  I'll move we accept the

9     undisputed votes.

10          MR. DELANEY:  Second.

11          HONORABLE TODD ROKITA:  All in favor.

12          MR. DURNIL:  Aye.

13          MR. DELANEY:  Aye.

14          HONORABLE TODD ROKITA:  Aye.

15          Hearing no opposed, so moved.

16          Petitioner.

17          MR. REUBEN:  In 13-6, petitioner withdraws

18     the 2 challenges that were made.

19          HONORABLE TODD ROKITA:  Thank you.

20     Retally.

21          MR. KING:  Mr. Chairman, in Center 13-006,

22     the revised tally would show 27 votes cast for

23     Mr. Elrod, 26 for Mr. Mahern, 1 invalid no vote,

24     the 2 votes disputed cast for Mr. Elrod are now

25     0, 3 votes remain cast for Mr. Mahern which are
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1     disputed, and the 1 no vote remains as

2     challenged by SBA.

3          HONORABLE TODD ROKITA:  Motion to accept

4     the numbers in that precinct as tallied.

5          MR. DELANEY:  So moved.

6          MR. DURNIL:  Second.

7          HONORABLE TODD ROKITA:  All in favor.

8          MR. DURNIL:  Aye.

9          MR. DELANEY:  Aye.

10          HONORABLE TODD ROKITA:  Any opposed?  None.

11          I take that as a unanimous approval on the

12     motion.

13          MR. SKOLNIK:  Center 13, Precinct 13-7.

14          HONORABLE TODD ROKITA:  Mr. Skolnik.

15          MR. SKOLNIK:  Thank you, Mr. Chairman.

16     Center 13-7.

17          Undisputed valid ballots, Elrod 8, Mahern

18     37, 2 votes for Elrod disputed, four votes for

19     Mahern disputed, 1 no vote disputed, and 1 no

20     vote tallied by the State Board of Accounts.

21          MR. DURNIL:  Move we accept the undisputed

22     votes.

23          MR. DELANEY:  Second.

24          HONORABLE TODD ROKITA:  All in favor.

25          MR. DURNIL:  Aye.
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1          MR. DELANEY:  Aye.

2          HONORABLE TODD ROKITA:  Aye.

3          Hearing no opposed, so moved.

4          MR. REUBEN:  Petitioner passes on 13-7.

5          HONORABLE TODD ROKITA:  Retally.

6          Mr. Reuben, you say pass.  You mean

7     withdraw?

8          MR. REUBEN:  Yes, I'm sorry.  I beg your

9     pardon.  I realize we're all wordsmiths, but no

10     gamesmanship.

11          MR. KING:  Mr. Chairman, the retally in

12     Center 13-007 would be 10 votes for Mr. Elrod,

13     37 votes for Mr. Mahern, the 2 cast for

14     Mr. Elrod that are disputed are now 0, 4 votes

15     cast for Mr. Mahern remain challenged, and 1 no

16     vote is disputed.

17          But it's not clear to me, Mr. Chairman, if

18     that was disputed by petitioner.

19          MR. REUBEN:  Which?

20          HONORABLE TODD ROKITA:  The no vote.

21          MR. REUBEN:  Yes.

22          MR. KING:  Then that would be 0, and then 1

23     additional -- or, actually, it would be 2 no

24     votes in that precinct, transferring the one

25     from disputed to undisputed.
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1          HONORABLE TODD ROKITA:  Everybody got that?

2          A point of procedure.  We're starting to

3     get into a series of withdrawals of disputes

4     here, and I, as chair, am certainly moving along

5     the line of taking a motion to accept the tally

6     that's given, I thought as a nod to you.  But if

7     that's not necessary, we won't do it.

8          MR. KING:  I don't think that it's strictly

9     necessary, Mr. Chairman.

10          HONORABLE TODD ROKITA:  All right.

11     Mr. Skolnik.

12          MR. SKOLNIK:  Center Precinct 13-8.  I

13     would note that entire precinct has been

14     disputed.

15          The undisputed valid ballots tallied by the

16     State Board of Accounts, Elrod 105, Mahern 97,

17     19 votes for Elrod remain disputed, 5 votes for

18     Mahern remain disputed, there are 5 no votes

19     tallied by the State Board of Accounts.

20          MR. DURNIL:  I'll move we accept the

21     undisputed votes.

22          MR. DELANEY:  Second.

23          HONORABLE TODD ROKITA:  All in favor.

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          Hearing no opposed, so moved.

3          Mr. Petitioner.

4          MR. REUBEN:  Thank you.  I would like to

5     call your attention, please, to Exhibit No. 10.

6          On the front page, the box referred to as

7     the "Republican straight ticket," if you will,

8     I'm now repeating what I did earlier.  I raise

9     the same objection as this ballot be rejected as

10     distinguishable.

11          HONORABLE TODD ROKITA:  Thank you.

12          Mr. Brooks.

13          MR. BROOKS:  I'll be briefer.  Done.

14          HONORABLE TODD ROKITA:  Thank you.

15          Any questions from commissioner's?

16          Hearing none, entertain the motion.

17          MR. DURNIL:  Move the ballot be counted.

18          HONORABLE TODD ROKITA:  Second.

19          Any discussion?  Hearing none, all in

20     favor.

21          MR. DURNIL:  Aye.

22          MR. DELANEY:  Aye.

23          HONORABLE TODD ROKITA:  Aye.

24          Hearing no opposed, so moved unanimously.

25          MR. REUBEN:  Exhibit No. 11, please.
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1          I don't know if referring to "any other

2     Republican" is an overvote for Lugar, but same

3     issue with this.

4          This is not what is intended by a write-in.

5          HONORABLE TODD ROKITA:  Thank you.

6          Mr. Brooks.

7          MR. BROOKS:  Falls in the same category as

8     nobody or anybody but E.D.  They're all

9     functioning the same.  I think they all ought to

10     be counted.

11          HONORABLE TODD ROKITA:  Any questions by

12     commissioners?

13          Motion.

14          MR. DURNIL:  I'll move we accept the

15     ballot.

16          HONORABLE TODD ROKITA:  Second it.

17          Any discussion?

18          Hearing none, all in favor.

19          MR. DURNIL:  Aye.

20          MR. DELANEY:  Aye.

21          HONORABLE TODD ROKITA:  Aye.

22          Hearing no opposed, so moved unanimously.

23          Mr. Reuben.

24          MR. REUBEN:  Exhibit 15.  Once again, the

25     Republican voter has violated the rules of the
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1     ballot by not casting that voter's ballot -- or

2     vote on the left side of the oval, but rather

3     has marked something on the right-hand side.

4          HONORABLE TODD ROKITA:  Mr. Brooks.

5          MR. BROOKS:  Another statutory device

6     marking in the statute.

7          HONORABLE TODD ROKITA:  Any questions by

8     commissioners?

9          Motion.

10          MR. DURNIL:  Move we accept the ballot.

11          HONORABLE TODD ROKITA:  Second.

12     Discussion?

13          Hearing none, all in favor.

14          MR. DURNIL:  Aye.

15          MR. DELANEY:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          Hearing no opposed, so moved unanimously.

18          Mr. Reuben.

19          MR. REUBEN:  16, please.  Elmer Fudd

20     finally showed up.  Let me also note right above

21     the Secretary of State.  I'm not sure if there's

22     any symbolism there, but same issue.

23          HONORABLE TODD ROKITA:  Did your client

24     tell you to say that?

25          Mr. Brooks.
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1          MR. BROOKS:  Same thing.

2          HONORABLE TODD ROKITA:  Questions by the

3     commissioners?

4          Motion.

5          MR. DURNIL:  Move we accept the ballot.

6          HONORABLE TODD ROKITA:  Second.

7          Discussion.

8          All in favor.

9          MR. DURNIL:  Aye.

10          MR. DELANEY:  Aye.

11          HONORABLE TODD ROKITA:  Aye.

12          Hearing no opposed, so moved unanimously.

13          Mr. Reuben.

14          MR. REUBEN:  That's the extent of my

15     13-5 -- I'm sorry, 13-8 disputes.

16          HONORABLE TODD ROKITA:  Thank you.

17          Retally.

18          MR. KING:  Mr. Chairman, in Center 13-008,

19     the retally would show for Mr. Elrod 124, that's

20     1-2-4 votes, for Mr. Mahern 97, the 19 votes

21     disputed for Mr. Elrod are now 0, 5 votes cast

22     for Mr. Mahern remain in disputes, and 5 no

23     votes tallied by the State Board of Accounts.

24          HONORABLE TODD ROKITA:  Thank you.

25     Mr. Skolnik.
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1          MR. SKOLNIK:  Mr. Chairman, before I

2     proceed to 13-9, I would note 13-8, the entire

3     precinct is disputed.

4          Was that in connection with the contest?

5          MR. REUBEN:  Yes.

6          MR. SKOLNIK:  Precinct Center 13-9, this

7     precinct is also the entire -- in this precinct,

8     the entire precinct is also being disputed.

9          The undisputed valid ballots by the State

10     Board of Accounts, Elrod 84, Mahern 48, disputed

11     ballots Elrod 3, Mahern 3, there were 3 no votes

12     tallied.

13          MR. DURNIL:  I'll move we accept the

14     undisputed votes.

15          MR. DELANEY:  I second.

16          HONORABLE TODD ROKITA:  All in favor.

17          MR. DURNIL:  Aye.

18          MR. DELANEY:  Aye.

19

20          HONORABLE TODD ROKITA:  Aye.

21          Hearing no opposed, so moved unanimously.

22          MR. REUBEN:  I call your attention, please,

23     to -- I'm sorry.  Do you have 13-9?

24          HONORABLE TODD ROKITA:  Coming up.

25          The entire precinct dispute is for the
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1     contest, correct?

2          MR. REUBEN:  Yes, that's correct.

3          HONORABLE TODD ROKITA:  Can I get on the

4     record everybody in the second column on the

5     State Board of Accounts tally sheet, where it

6     says "yes," that's for contest purposes, or is

7     that an unfair question to ask?

8          MR. REUBEN:  No question is unfair.  Not

9     fair to answer yes.  Which column?

10          HONORABLE TODD ROKITA:  Second column when

11     it says entire precinct disputed, is that for

12     purposes of a contest?

13          MR. REUBEN:  Yes, sir; that is correct.

14          HONORABLE TODD ROKITA:  Do you dispute that

15     entire precinct?

16          MR. BROOKS:  If we did, we shouldn't have.

17     Seems to me I saw one, sat there, I said, why in

18     the world did we do that?  But I don't believe

19     we have any.

20          We don't have any contest issues,

21     obviously.  I do not remember.  I think for some

22     reason we had one that the State Board of

23     Accounts noted that we challenged -- no, it was

24     30-1 we did one.

25          HONORABLE TODD ROKITA:  But for contest
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1     purposes.

2          MR. BROOKS:  No.

3          HONORABLE TODD ROKITA:  For recount

4     purposes.

5          I just don't want to miss a dispute in this

6     recount.

7          What exhibit?

8          MR. REUBEN:  I'm asking you, please, to

9     turn to Precinct 13-9, Exhibit No. 2.  I call

10     your attention to the at-issue race, Elrod and

11     Mahern.

12          First, if you'll look at the rest of the

13     ballot, you will see how this particular voter

14     has voted by casting a fairly hard colored mark

15     in the oval to the left of the name throughout.

16          Now, directing your attention specifically

17     to the Elrod/Mahern area, the voter has voted

18     similarly with Mahern, as the voter voted

19     throughout the rest of the ballot, including

20     the backside.  The voter put some kind of mark

21     in the Elrod oval.

22          This ballot was rejected by the SBA.  We

23     think the ballot ought to come in as a Mahern

24     vote.

25          HONORABLE TODD ROKITA:  Mr. Brooks.
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1          MR. BROOKS:  Can I see the original ballot?

2     (The original ballot was presented.)

3          MR. BROOKS:  I would simply say that it

4     seems to me that the dividing line is whether or

5     not it was big enough to be read by the machine.

6     I'm not going to argue with it.

7          There are a lot of marks where somebody has

8     obviously put their pen, as if they were sort of

9     going from point to point.  This is not the case

10     with this one.

11          So I'm inclined to agree with the State

12     Board of Accounts, but I'm not going to say any

13     more about it.

14          HONORABLE TODD ROKITA:  Thank you.

15     Comments commissioners?

16          MR. DELANEY:  I'll move that we count

17     this -- I'm much impressed by the fact that this

18     person split their vote.  Seems to me their

19     trying to split their votes.  Maybe mucked up in

20     the process.

21          I move we count this ballot as a ballot for

22     Mr. Mahern.

23          MR. DURNIL:  I'll second that.

24          MR. SKOLNIK:  Mr. Chairman, I would note

25     that the tally sheet does not seem to
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1     necessarily reflect this as a disputed ballot.

2     If so, it doesn't state what category.

3          MR. DELANEY:  If you look on the side, the

4     note to the State Board of Accounts looks like

5     it was challenged by the Republican, then

6     challenged by the Democrat.

7          I guess one might have been challenging the

8     vote and the other challenging the State Board

9     of Accounts' decision.  That would make sense of

10     this flip-flop.  So we have a changing mind by

11     the parties.

12          I think we ought to make sure.  Maybe we

13     should ask the State Board of Accounts.

14          Did this get counted or not?

15          MR. BROOKS:  Says invalid?

16          MR. REUBEN:  Says invalid.

17          MR. BROOKS:  I'm assuming it was not.

18          MR. REUBEN:  Our records, it was

19     categorized as invalid by SBA.  We're trying to

20     bring it in as a Mahern vote, obviously.

21          HONORABLE TODD ROKITA:  I don't see that on

22     the tally sheets.  Invalid ballot tally and

23     disputed.  There's nothing in those columns.

24          MR. DELANEY:  They can call it a no vote.

25     Did it get classified as a no vote?
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1          MS. ROBERTSON:  A no vote -- on this tally

2     there's 1 of a no vote invalid ballot.

3          MR. DELANEY:  So the question still remains

4     what did the State Board of Accounts do with

5     this thing, if anything?

6          MR. REUBEN:  We think they rejected it.

7          HONORABLE TODD ROKITA:  We'll hold here for

8     the State Board of Accounts.

9

10          MR. WILLIAMS:  This is one I think when we

11     reviewed it and saw it was two marks there, we

12     ruled it as invalid on the exhibit page, the

13     last page of your tally sheet.

14          I do not think it's been counted.

15          HONORABLE TODD ROKITA:  So it would make

16     sense that it wouldn't be on this tally sheet at

17     all.

18          MR. WILLIAMS:  Right.

19          MR. DELANEY:  Shows on twice.  First they

20     had it valid, then they changed it to invalid,

21     voted twice, which would be the allegation.

22          MR. BROOKS:  Mr. Chairman, for future

23     reference, perhaps, I think if you'll look on

24     page 2, sort of tracks they've got the total

25     valid ballots, list 2 no votes, 1 invalid, and
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1     then the total of 3.

2          So I think -- are you seeing where I am?

3          HONORABLE TODD ROKITA:  I'm not.

4          MR. DELANEY:  On the back.

5          MR. BROOKS:  I mean, it adds up.  I think

6     it's going to make a vote.

7          MR. DELANEY:  So, I reinstate my motion.

8     I'm asking that this ballot, A, be counted and,

9     B, be counted as a vote for Mr. Mahern.

10          HONORABLE TODD ROKITA:  There was a second.

11          MR. DURNIL:  I'll second that.

12          HONORABLE TODD ROKITA:  Any more

13     discussion?

14          Hearing none, all in favor.

15          MR. DURNIL:  Aye.

16          MR. DELANEY:  Aye.

17

18          HONORABLE TODD ROKITA:  Aye.

19          Hearing no opposed, so moved unanimously.

20          Mr. Reuben.

21          MR. REUBEN:  That is my only -- I withdraw

22     any other individual challenges, disputes we

23     have in this precinct.

24          HONORABLE TODD ROKITA:  Thank you.

25          Retally, please.
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1          MR. KING:  Mr. Chairman, to confirm that I

2     understand the actions of the Commission here.

3          In Center 13-9, two votes would be added to

4     Mr. Elrod's previous total of 84, for a total of

5     86, 1 vote would be added to Mr. Mahern's total

6     of 48, for a total of 49, the 3 votes cast for

7     Mr. Elrod that were disputed are now 0, and 3

8     votes cast for Mr. Mahern remain in dispute with

9     3 no votes tallied.

10          MS. ROBERTSON:  It's 2.

11          MR. BROOKS:  I have some questions about

12     this precinct.  How we're one short twice now,

13     Mr. King.

14          HONORABLE TODD ROKITA:  Mr. King.

15          MR. BROOKS:  I think there are three

16     disputed Elrod votes, none of which got

17     overturned, so they go back into the tally.  So

18     we should have three.  So back up to 87, which

19     is what the SBA had.

20          MR. KING:  Mr. Chairman, my question was I

21     understood the ballot that was presented by

22     Mr. Reuben was in fact counted by State Board of

23     Accounts for --

24          MR. DURNIL:  No.

25          MR. KING:  Thank you for clarifying that.
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1          MR. BROOKS:  I'm going to catch you every

2     time.

3          MR. KING:  Please do.  Please do.

4          MR. REUBEN:  If you don't, I will.

5          HONORABLE TODD ROKITA:  Mr. King, one more

6     time.

7          Thank you, I know how hard this is; that's

8     why I'm asking you to do it.

9          MR. KING:  Thank you.

10          With that understanding, there would be --

11     instead of 2 votes, there would be 3 votes added

12     to Mr. Elrod's previously total of 84 for a

13     total of 87, there would be 1 vote added to

14     Mr. Mahern's previously vote of 48, for a total

15     of 49.  All, 3 of the ballots previously

16     disputed cast for Mr. Elrod are 0, 3 votes cast

17     for Mr. Mahern remain in dispute, and now only 2

18     votes tallied by SBA would go in that final

19     column.

20          HONORABLE TODD ROKITA:  Thank you.  Looks

21     like everyone is good.

22          Mr. Skolnik.

23          MR. SKOLNIK:  Thank you, Mr. Chairman.

24          Center Precinct 13-10.

25          Undisputed valid ballots tallied, Elrod 67,
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1     Mahern 44, disputed ballots tallied by the State

2     Board of Accounts, Elrod 4, Mahern 3, 2 no votes

3     are disputed, and there are 2 no votes tallied

4     by the State Board of Accounts.

5          MR. DURNIL:  I'll move we accept the

6     undisputed votes.

7          MR. DELANEY:  Second.

8          HONORABLE TODD ROKITA:  All in favor.

9          MR. DURNIL:  Aye.

10          MR. DELANEY:  Aye.

11          HONORABLE TODD ROKITA:  Aye.

12          Hearing no opposed, so moved.

13          MR. REUBEN:  I've got to direct your

14     attention, please, to 13-10, Exhibit No. 4.

15          HONORABLE TODD ROKITA:  Coming up.

16          MR. REUBEN:  Brad, 13-10?

17          MR. KING:  Yes, sir.

18          HONORABLE TODD ROKITA:  Exhibit 4?

19          MR. REUBEN:  Yes, sir.

20          HONORABLE TODD ROKITA:  All right.

21          MR. REUBEN:  I would direct your attention

22     on the front page to the area of the party

23     votes.  The Republican oval is compromised by

24     the voter, and the voter also X'd the Democratic

25     party symbol, which I believe should constitute
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1     an overvote.

2          This ballot was counted by the State Board

3     of Accounts as a valid Republican vote.

4          I think in view of the fact this voter

5     voted maybe more strongly for the Republican,

6     that X across the Democratic rooster is clearly

7     a mark made by somebody, presumably the voter,

8     and that did equal out -- or eliminate the

9     Republican vote, and it shouldn't count for

10     anybody.

11          HONORABLE TODD ROKITA:  Mr. Brooks.

12          MR. BROOKS:  I think, if my memory serves

13     me correctly, this is one of two times we're

14     going to have to address this issue.

15          Clearly, an X is a legitimate voting mark,

16     if it were by itself.  But I think common sense

17     typically tells us that if you make a clear bold

18     statement on one thing, an X, you're X'ing out

19     as opposed to X'ing in.  It is a question of

20     what this voter intended.

21          It would appear to me, and I believe to the

22     State Board of Accounts, that in this particular

23     case, when you've made a bold statement, a

24     correct statement in one sense, that the X now

25     becomes an X out, something you don't want to



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 185

1     do, as opposed to do.

2          MR. REUBEN:  He's taking both sides of the

3     argument.

4          MR. DELANEY:  This Commission would like to

5     see this ballot.

6          HONORABLE TODD ROKITA:  So we're going to

7     get the ballot.

8          Any other questions by the commissioner?

9          MR. DELANEY:  Exhibit 4.

10          MR. BROOKS:  Can I make one other?

11          HONORABLE TODD ROKITA:  I don't think you

12     were done, were you?

13          MR. BROOKS:  I was, but I'm asking

14     permission to say something else.

15          HONORABLE TODD ROKITA:  Hold on a second.

16          MR. REUBEN:  Well, the point is, though,

17     the last time around Mr. Brooks took the

18     position that a marking of the party emblem was

19     authorized by the statute, was permitted by the

20     statute.  You all said the same thing, that we

21     didn't distinguish how much the voter had to

22     mark in the party emblem.  Marking it was

23     marking it.

24          Now he's saying, "Well, X, I didn't really

25     mean that.  I mean the voter had to really vote
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1     on the emblem."  We have to take one side or the

2     other, can't have it both ways.

3          I think we established when you voted on

4     the party emblem, you voted the party emblem,

5     that was just as okay as voting the oval.  I

6     think to do otherwise right now would be an

7     inconsistent decision by the board.

8          HONORABLE TODD ROKITA:  Thank you.

9     Mr. Brooks.

10          MR. BROOKS:  I think this is not like the

11     argument we had about the party icon earlier.

12     This is more like the one where most of the

13     bubble was filled in for Mahern and a third of

14     the bubble was filled in, or whatever that

15     amount was, and we all decided that that was the

16     right thing to do.  That's more like that.

17          But as you recall, Mr. Reuben emphasized

18     earlier that the instructions themselves --

19     although the statute provides for making a mark

20     on a device.  The instructions, themselves, do

21     not.  And I think that adds credence to my

22     argument that an X out of something that was far

23     away from a bubble is more likely in conjunction

24     with a bold mark to mean something I don't want

25     to do as opposed to something I do want to do.
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1          MR. REUBEN:  Well, we should look at the

2     Libertarian party, too.  If your argument stands

3     up, why did they X out the Libertarian?

4          HONORABLE TODD ROKITA:  No more, no more.

5     Thank you.

6          I'd ask counsel -- if I remember right,

7     this is a classic example.  The X out versus the

8     fill in the oval.  What's the intent of the

9     voter.

10          I thought this was decided by Indiana case

11     law, this specific fact scenario.

12          MR. BROOKS:  Not that I recall.  Of course,

13     I'm not as accurate as some lawyers.  I don't

14     read these cases unless I have to.

15          HONORABLE TODD ROKITA:  Any questions by

16     commissioners?

17          MR. DELANEY:  Yeah.  I don't know that

18     that's an X out.  I don't know what's going on

19     or what they did on the Democrat side.

20          I am also completely befuddled by this

21     extra black spot to the left of this little box

22     that says 41.  I don't even know what the box is

23     for.  If that's a computer scanning device or

24     some such thing.

25          So I moved that this ballot be considered
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1     an overvote and not cast for anybody.

2          HONORABLE TODD ROKITA:  Second for

3     discussion.

4          My question, I want some opinion from our

5     counsel, both of them, on this issue.  Anything

6     in the statute or in case law that can give us

7     direction?

8          MR. KING:  Mr. Chairman, just to begin,

9     most of these have been previously cited by

10     counsel.  There are two pertinent statutes.  The

11     first is voter intent 3-12-1-1, which the

12     Commission is generally familiar with.

13          It does say that is subject to Section 8 of

14     this chapter.  So it's not an unreserved rule

15     that applies in all situations.

16          3-12-1-8 does say, "A voting mark made by a

17     voter on or in the circle" -- excuse me,

18     3-12-1-9, "A voting mark that touches the circle

19     or square shall be counted as if it were on the

20     circle or square."  Again, Section 9

21     specifically mentions an exception to the voter

22     intent rule.

23          HONORABLE TODD ROKITA:  What if they touch

24     both?

25          MR. KING:  If they touch both, then there's
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1     the question of what constitutes an overvote

2     under 3-12-1-7.

3          3-12-1-7(a), "If a voter votes a straight

4     party ticket and also votes" -- oh, I beg your

5     pardon.  Skip down a little farther.

6          3-12-1-7(d)), "If a voter votes a straight

7     party ticket for more than one political party,

8     the whole ballot is void with regard to all

9     candidates."

10          HONORABLE TODD ROKITA:  All right.  Kristi.

11          MS. ROBERTSON:  I was looking at 3-12-1-7

12     particularly because it is a straight ticket and

13     you would have a mark for both, Republican and

14     Democrat.  I think that's an overvote.

15          So Section (d) would be the relevant

16     statute, 3-12-1-7.

17          HONORABLE TODD ROKITA:  So there's a motion

18     and it has been seconded for discussion.

19          Any other discussion?  Call the question.

20     All in favor of Mr. Delaney's motion signify by

21     saying aye.

22          MR. DELANEY:  Aye.

23          HONORABLE TODD ROKITA:  Aye.

24          All opposed.

25          MR. DURNIL:  No.
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1          HONORABLE TODD ROKITA:  Motion carries.

2          MR. REUBEN:  That is the -- that's the only

3     dispute that petitioner has with 13-10.

4          We withdraw any individual disputes.

5          MR. DELANEY:  Ask that the original be

6     treated separately.  Thank you.

7          HONORABLE TODD ROKITA:  Retally, please.

8          MR. KING:  Mr. Chairman, in Precinct Center

9     13-011 -- excuse me, 010.

10          MR. SKOLNIK:  10.

11          MR. KING:  13-010, the revise tally would

12     be 70 votes for Mr. Elrod, 44 votes for

13     Mr. Mahern, the 4 votes previously cast for

14     Mr. Elrod in challenge would be 0, 3 votes cast

15     for Mr. Mahern remain challenged, and the 2 no

16     votes would now be 3 no votes in addition to the

17     2 previously tallied by the State Board of

18     Accounts.

19          HONORABLE TODD ROKITA:  Okay.  Everybody

20     seems okay with that.

21          Mr. Skolnik.

22          MR. SKOLNIK:  Precinct 13-011.  I note, for

23     the record, this entire precinct has been

24     disputed.

25          The undisputed valid ballots counted by the
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1     State Board of Accounts reflect 0 for Mr. Elrod,

2     0 for Mr. Mahern, invalid ballots tallied by the

3     State Board of Accounts, 10 Elrod, 9 Mahern, 1

4     no vote, disputed invalid ballots tallied by the

5     State Board of Accounts, 10 Elrod, 9 Mahern, 1

6     no vote, the disputed ballots tallied by the

7     State Board of Accounts, 46 votes for Elrod

8     remain disputed, 24 votes for Mahern disputed, 1

9     no vote is disputed, and then no votes tallied

10     by the State Board of Accounts totals 1.

11          HONORABLE TODD ROKITA:  Thank you,

12     Mr. Skolnik.

13          MR. REUBEN:  Thank you.

14          MR. DELANEY:  I move that we accept the

15     undisputed.

16          MR. KING:  There aren't any.

17          MR. DELANEY:  I was trying.

18          MR. SKOLNIK:  Next precinct.

19          HONORABLE TODD ROKITA:  Starting to get a

20     little Pavlovian.

21          Mr. Petitioner.

22          MR. REUBEN:  I would like to direct your

23     attention first to a series of ballots

24     identified as 69 through 77.

25          These ballots, I understand, were rejected
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1     by the State Board of Accounts based upon a

2     determination by those auditors that each of

3     these ballots contains a distinguishing mark of

4     sorts.  I'm not sure what the distinguishing

5     marks are.

6          Frankly, if we start with No. 69, for

7     example, because I think that's what we ought to

8     do is go through them individually.  Ballot 69

9     ought to come in.

10          MR. DELANEY:  I will like to see the poll

11     book for this precinct, and these ballots.

12          MR. REUBEN:  Well the clerk's initials,

13     when you have the one clerk initial, that, by

14     statute, comes back in again.  If the error was

15     made by a poll official -- election official

16     rather than the voter, the voter's intent covers

17     that one, I think it's 3-12-1-12, I think.

18          MR. DELANEY:  So the first one you want us

19     to look at is 69?

20          MR. REUBEN:  Correct, yes, sir.

21          MR. BROOKS:  69?

22          MR. REUBEN:  Yes, sir.

23          MR. DELANEY:  How was that treated?

24          MR. REUBEN:  It was treated as an invalid

25     vote, Mr. Delaney.  We believe that this whole
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1     pile referred to, 69 through 77, were each

2     rejected by SBA on the bases of some kind of

3     distinguishing mark with which we disagree, and

4     we're asking you to review that and put them

5     back in again.

6          MR. DELANEY:  Can anybody direct me?

7          MR. BROOKS:  Mr. Delaney, I hate to

8     interrupt, but maybe I can clarify this for you.

9          MR. DELANEY:  I would appreciate that.

10          MR. BROOKS:  Look at some of the other ones

11     with the clerk's initials on the back, they're

12     the same.  This clerk simply put their initial

13     on the lower right-hand corner.

14          MR. DELANEY:  Not on this particular one.

15          MR. BROOKS:  On most of them.  Not on 69.

16     I don't know what 69's issues is.  I don't see

17     the initials.

18          But if you look to the next one, there's a

19     whole series of them.  Their first initial on

20     the front.

21          HONORABLE TODD ROKITA:  The petitioner is

22     bringing into question right now 69.

23          MR. DELANEY:  Yes, let's do it that way.

24          HONORABLE TODD ROKITA:  Mr. Reuben.

25          MR. REUBEN:  Yes, sir.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 194

1          HONORABLE TODD ROKITA:  You're bringing up

2     69 now, Exhibit 69 specifically?

3          MR. REUBEN:  Yes, sir.

4          HONORABLE TODD ROKITA:  We're asking you

5     what specifically the issue is here again.  I

6     don't think we understood.

7          MR. REUBEN:  We're not sure.  The issue

8     is -- according to our records, the SBA rejected

9     this as being not a valid vote.

10          If the issue is -- I'm not sure why.  We

11     can guess it might have been there's only one

12     poll clerk's initial, but that's covered by

13     3-12-1-12.  One poll clerk's initial is not

14     enough to invalidate a ballot.

15          HONORABLE TODD ROKITA:  Before we call the

16     State Board of Accounts to answer that,

17     Mr. Brooks, do you have any comments?

18          MR. BROOKS:  On 69 or other ones?

19          HONORABLE TODD ROKITA:  69.

20          MR. BROOKS:  I have no objection, by the

21     way -- let me settle this.  I have no objection

22     to the ones coming back in that has the clerk's

23     initial on the front.  I think those were

24     completely legitimate.

25          We have some.  There's a bunch of them.
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1          HONORABLE TODD ROKITA:  We'll get to that.

2          MR. REUBEN:  On 69, it would appear to

3     me -- do you have the original ballot?

4          HONORABLE TODD ROKITA:  Yes, sir.

5          MR. BROOKS:  It would appear to me that

6     that is somebody who has made a mark on the

7     Republican circle.

8          MR. REUBEN:  We just went through that in

9     the other one.

10          MR. BROOKS:  And I guess my position on

11     that is, to me, the icon is not -- or these

12     bubbles in the party, or a bubble in the icon is

13     no different than looking at a bubble with Elrod

14     and Mahern.

15          My concern with the last ruling was that

16     when a bubble was larger, there was more marking

17     for Mahern than there was for Elrod, you guys

18     went ahead and said, "Okay, we think that's for

19     Mahern."  And obviously, you did not have a big

20     discussion about that.

21          But then on the last one, which is exactly

22     the same thing, legally, I believe, we had a

23     very distinct clear mark for Republican and a

24     very light mark on the icon, and that was ruled

25     to be a double vote, which, in my opinion, could



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 196

1     easily have been the other one.

2          I guess I'm just looking for some

3     consistency here now.  If we're looking -- if

4     there's a mark on that bubble, which to me is

5     more of a mark -- a positive mark than the X out

6     of the last one --

7          MR. DELANEY:  Can you help me, David, maybe

8     we're both tired.

9          MR. BROOKS:  Republican bubble.

10          MR. DELANEY:  Let's assume they voted both

11     straight parties.  The rule still is -- the

12     statute says when you go voting individually,

13     that trumps.  We've got to trump this party

14     choice rule.

15          If this person had not marked Mahern -- if

16     I'm looking at number 69, he has individually

17     marked Mahern.

18          MS. ROBERTSON:  The statute 3-12-1-7,

19     subsection (b).

20          HONORABLE TODD ROKITA:  Did you say D or B?

21          MS. ROBERTSON:  B as if boy.  The paragraph

22     under number 3 is what we're talking about here

23     where you have the straight ticket vote and you

24     go in and individually vote.

25          MR. DELANEY:  I don't think this person
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1     tried to vote straight Republican, but if they

2     had, that wouldn't matter.

3          I guess what you're suggesting is they

4     voted straight both parties.  I'm saying the

5     statute says that the individual vote trumps.

6          MR. BROOKS:  I'm suggesting that's not --

7          MR. DELANEY:  Because this is the rare case

8     where they voted both parties.

9          Is that what you're saying?

10          MR. BROOKS:  No.  What I'm saying is it's

11     statutory.  Look at 3-12-1-7 subparagraph (f).

12     "If a voter votes a straight party ticket for

13     more than one particular party, the whole ballot

14     is void with regard to all candidates."

15          MR. REUBEN:  That's part of the question as

16     to whether or not the voter did vote for two

17     straight parties.

18          We ruled earlier that a very similar

19     darkening issue with Elrod and Mahern votes, you

20     cast -- you decided the voter who voted in a

21     similar way throughout the ballot and hardened

22     it very clearly darkening other circles, was

23     clear here.

24          This is the exact same thing as the Mahern

25     one from three or four ballots ago, excepts it's
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1     Republican/Democrat versus Elrod/Mahern.

2          Again, we are talking about consistency.

3     That's exactly how you've ruled already.

4          MR. DELANEY:  If I might, let me make sure

5     I'm looking at this carefully.

6          This person clearly filled in the Democrat

7     little thing.  Made some kind of mark in the

8     Republican straight party.  Then voted, if I'm

9     right, individually, skipping the Senate race,

10     and voted for the Democrats even in the

11     additional race.

12          So, I mean, I couldn't be more sure this

13     person is trying to vote Democrat and in

14     addition for Mahern.  So I don't know what the

15     issue is here.

16          I move we count this vote as a vote for

17     Mahern.

18          HONORABLE TODD ROKITA:  I'll second it for

19     further discussion.

20          Mr. Brooks, do you want to say something?

21          MR. BROOKS:  I guess my concern is:  I

22     really thought we didn't have much problem when

23     we looked at a half bubble when it was a little

24     more for Mahern, and that was fine.

25          My concern is that we changed course the
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1     last vote when it was clear that the bubble was

2     very large on the Republican and the X was

3     either lighter, comparing the way we've done

4     this before, or X out.

5          So I'm really just looking for some

6     consistency.  And I think, you know, like I say,

7     I think I feel strongly both ways, I've got it

8     both ways, but they've both gone against me.

9          If we're going to weigh how big the bubble

10     is, I'm actually okay with that; but I just lost

11     a vote on that same interpretation last time.

12     And so now the question is -- like I said, I'm

13     actually more concerned about the last vote.  I

14     wouldn't probably be saying much about this at

15     all had we not just had the same situation.

16          MR. REUBEN:  This is exactly the same

17     situation as the Elrod/Mahern individual votes

18     of three or four challenges ago.

19          The Mahern one was voted very heavily, very

20     darkened, consistent with cast ballots -- cast

21     votes on the rest of that ballot, and the

22     Mahern -- and the Elrod one was just sort of

23     very lightly marked.

24          You determine that the Mahern one was the

25     one that counted.  This is the exact same thing
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1     except for where the ballot is.

2          MR. BROOKS:  Mr. Chairman, I am okay with

3     you guys doing a balancing, except that you

4     didn't do one the very last vote.  And, frankly,

5     I think it's okay for you to do this balancing

6     with the intents and figure it out.  And I know

7     you'll do a good job.

8          But, the last vote is really the one.  In

9     my opinion, what ought to happen here, to be

10     honest, even though I'm debating this one right

11     now, is that the last one ought to be reopened,

12     count it Republican, we ought to count this one

13     as a Democrat, and that would be consistent

14     across the board on the three that you've looked

15     at.

16          MR. DURNIL:  That's basically my position.

17          The last one to me was clearly a Republican

18     vote.  This is clearly a Democrat vote.

19          MR. BROOKS:  I'm just looking for

20     consistency.

21          MR. REUBEN:  So are we.

22          MR. BROOKS:  I'm 0 for 3 on the big bubble

23     view.

24          MR. REUBEN:  This is consistent with what

25     was done a couple ballots ago when you had the
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1     exact same kind of heavy marking for one

2     candidate, that was consistent with the rest of

3     that ballot, and a little tiny mark for the

4     opponent and you counted it.

5          MR. DELANEY:  I hate to say I think we are

6     being consistent.

7          MR. DURNIL:  Not on the last vote, though.

8          MR. BROOKS:  Not on the last vote,

9     Mr. Delaney.  What I'm talking about is the big

10     bold -- that very light-colored X on the icon

11     and the big bold Republican.

12          You did not apply that standard to the last

13     one.  You apply it to the one before that.

14          MR. DELANEY:  I don't know what that person

15     was doing.  I think I have an idea what that

16     person was doing.  That's the distinction.

17          MR. BROOKS:  If the standard is it's bigger

18     and bolder; therefore, you meant to do it.

19     There was no confusion about any of these three.

20          MR. DELANEY:  The standard is looking at

21     the whole ballot and those individual marks, I

22     think that's easy to distinguish in this case.

23          I call the question.

24          HONORABLE TODD ROKITA:  I still have to

25     review this.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 202

1          MR. DELANEY:  I was calling the question.

2          HONORABLE TODD ROKITA:  In the last ballot

3     that you're talking, Mr. Brooks, I can't recall,

4     was that just a straight party vote?  Did they

5     do an individual?

6          MR. BROOKS:  It was a straight -- I'd have

7     to look.

8          MR. DURNIL:  If they marked both straight

9     party tickets, then the ballot can't be counted.

10          MR. BROOKS:  It was two bubbles, one was

11     very bold, one was not.  Like I said, I'm okay

12     with you guys doing that, I just don't think you

13     did last time.

14          MR. DURNIL:  If both ballots are marked

15     straight party ticket, then the ballot is not

16     good.  Last time we didn't hold that one.

17          MR. DELANEY:  We're trying to figure out

18     which one was that that you're talking about.

19          As I recall, there was a black on the

20     Republican, a black in the left middle of

21     nowhere, then an X that was being debated on the

22     Democrat.

23          What was on the individual votes after

24     that?

25          MR. BROOKS:  It was 13-10, Exhibit 4.
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1          MS. ROBERTSON:  No, it was 13-9.

2          MR. BOCK:  It was 13-10.

3          MR. SKOLNIK:  It's 13-10.

4          MR. KING:  Exhibit 4.

5          MR. BROOKS:  Can I approach?  Like I said,

6     I'm okay with you guys figuring out which bubble

7     is bigger, but this is -- I think you're not

8     applying the same standard.

9          MR. DELANEY:  The difference is, there's no

10     individual vote on the one you're talking about

11     we voted on before.

12 Q   I agree.  I don't have a problem with you guys

13     finding, really, that this is going to be a

14     Mahern.

15          But the time before that, we had a bubble

16     that was filled all the way in for Mahern, and a

17     little bit over here.  And what I'm saying is

18     that analogy is exactly the same.  There is a

19     bigger clear mark, I think that's an X out, not

20     an X in.  But if the standard's going to be

21     which is more bold, then this one was a wrong

22     decision.

23          I'm okay with you casting a Democrat vote

24     on the current one.

25          HONORABLE TODD ROKITA:  Can I keep that
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1     here a second?

2          Mr. Reuben, did you have a comment on that?

3          MR. REUBEN:  No.

4          HONORABLE TODD ROKITA:  Any more comments

5     from the Commission members?

6          Gordon, I would like to hear what you have

7     to say again about those.

8          MR. DURNIL:  Well, it's a consistency

9     problem.

10          If you have two straight party tickets

11     marked, then the ballot doesn't count.

12          If we're talking about intent, then we will

13     look at these other things.  But the statute

14     says you can't count the ballots if there's two

15     marks.

16          So we didn't count the ballot on the one,

17     but we counted it on the other -- or we're

18     getting ready to count it on the other.

19          HONORABLE TODD ROKITA:  No, we did not

20     count this ballot because both straight party

21     tickets were marked.

22          MR. DURNIL:  Correct.  In my view, that was

23     a Republican ballot.  This was a Democrat

24     ballot.

25          HONORABLE TODD ROKITA:  But it's still the
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1     intent of the voter.  You're saying you can't

2     consider these individual?

3          MR. DURNIL:  You can't override the two

4     party votes.

5          MR. DELANEY:  Let me make a suggestion

6     here.  I think we're not only being consistent,

7     I think we're complying with the statute.

8          Counsel, if look at Section 1, the voter

9     intent one, it does says, "Subject to certain

10     parties."  Among the parts which we find this is

11     the voter intention is not subject, is this the

12     part we're talking about here, Section 7.  It

13     relates to 5, 6, 8, 9, 9 1/2, for whatever

14     reason the legislature skipped 7.

15          I think what they're saying is:  If you get

16     into a fuss about marking two parties, but you

17     can figure the intent, you go with the intent.

18     That's my argument here.

19          The fact that he circled the individual, in

20     my mind, makes clear his intent even though he

21     took a marginal stab at touching the Republican

22     circle.

23          I think it doesn't matter because this

24     Section 7 is not one of the ones that overrides

25     the total dominance of intent.
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1          That's my argument.

2          HONORABLE TODD ROKITA:  Gordon, do you have

3     a response?

4          MR. DURNIL:  I'm going to be consistent.

5     I'm going to vote for this as a Democrat vote.

6     The same reason that I voted for the other

7     Republican vote.

8          HONORABLE TODD ROKITA:  Brad, were you

9     ready to comment?

10          MR. KING:  I was going to -- I agree with

11     Commissioner Delaney's analysis of the law.

12     It's a question of facts before the body.

13          HONORABLE TODD ROKITA:  Okay.  So there's

14     been a motion.  There's been a second for

15     discussion.

16          Before we vote, I would want to note for

17     the record, in light of Brad King's comments, if

18     this does turn out on factual issue and

19     Mr. Brooks' point about being consistent on the

20     other ballot:  I do not as, as a commissioner,

21     see the intent clearly there, such as I do with

22     the ballot that's before us -- not as well as I

23     do the ballot before us.  I think there's a

24     difference, I think, it terms of the facts in

25     evidence that's before us.  I don't think it's
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1     necessarily an issue of law.

2          So we'll call the question.  All in favor

3     of --

4          MR. DELANEY:  I move that we count this as

5     a Mahern ballot.

6          HONORABLE TODD ROKITA:  There's a second to

7     that.

8          All in favor.

9          MR. DURNIL:  Aye.

10          HONORABLE TODD ROKITA:  Aye.  So moved.

11          I'll give the original back to the State

12     Board of Accounts.  We have others here, excuse

13     me.

14          MR. REUBEN:  I would next call your

15     attention, Commissioners, to 13-11, Exhibit

16     No. 70, 7-0.

17          MS. ROBERTSON:  Which one?

18          MR. DELANEY:  7-0.

19          MR. REUBEN:  Yes, sir.  I don't think,

20     David, I need to speak about this one, if you

21     will.

22          The issue is, I believe -- this ballot was

23     not countered by SBA.  I believe they rejected

24     it cause of the distinguishing marks, or what

25     they determined to be that.
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1          I would ask you to look at the Republican

2     and Democratic party ovals.  At this point, I

3     think this whole thing speaks for itself.

4          HONORABLE TODD ROKITA:  Mr. Brooks.

5          MR. BROOKS:  I think Mr. Reuben is right.

6     That's not a distinguishing mark, it's a clerk's

7     initial.  It should have been on the back, it's

8     on the front.  When it gets around time for us

9     to begin with that, we'll have a similar

10     situation.

11          HONORABLE TODD ROKITA:  We're on Exhibit

12     70?

13          MR. REUBEN:  That's right.  Seven zero.

14          MR. DELANEY:  David, you may be on the

15     wrong one.

16          MR. SKOLNIK:  70, David.

17          MR. DELANEY:  You're one ahead of yourself.

18          MR. BROOKS:  70 is not that issue.

19          MR. DELANEY:  70 appears to me much the

20     same as 69.

21          MR. REUBEN:  Correct.

22          MR. DELANEY:  With the slight exception

23     there's a little more coloring of the Republican

24     circle at this time.

25          MR. REUBEN:  I'll withhold comments if
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1     Mr. Brooks does.  It's the same thing.

2          MR. DELANEY:  I move this vote, which is

3     No. 70, be counted as a vote for Mahern on the

4     basis the they bubbled Mr. Mahern, bubbled

5     Democrat.  I don't know if he was flirting with

6     the Republicans, but the bottom line, the same

7     analysis we just went with, with the exception

8     with a little more coloring of the Republican

9     the last time.

10          So I move that we count this as a Mahern

11     vote.

12          HONORABLE TODD ROKITA:  I understand your

13     motion.  I just want to make sure Mr. Brooks

14     doesn't want to say anything about this, as

15     Mr. Reuben did earlier.

16          MR. BROOKS:  Again, I mean, I don't have

17     anything to say.  This has got an X through the

18     Democrat, and a mark that would clearly count as

19     a Republican if there's nothing in the Democrat

20     mark place that would be there.

21          So I just think that the intent is not

22     quite so crystal clear because there's both

23     Mahern.  You've got the two marks.  That's why

24     the statute says if you vote for two straight

25     parties, your ballot is void.  That's why it
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1     says that, so you don't have to go through as

2     much analysis with a microscope.

3          HONORABLE TODD ROKITA:  There's a motion.

4     Second for discussion.

5          Discussion?  Call the question.

6          All in favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.  So moved.

10          MR. REUBEN:  I would next call your

11     attention, please, to Exhibit No. 71, that's 71.

12     Feel like I'm playing bingo here.

13          It's been my memory, as bad as it is now,

14     has been refreshed that Exhibits 71 through and

15     including 77, we believe contain the same issue,

16     and that issue is what Mr. Brooks referred to a

17     few moments ago with the clerk's initial, or

18     somebody's initial, on the bottom right-hand

19     corner of the front page.

20          MR. DELANEY:  I take it the issue on this,

21     as the subsequent, is what appears to be the

22     clerk's initials end up in the white space on

23     the front of the document rather than on the box

24     on the back?

25          MR. REUBEN:  Yes, sir.  71 through and
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1     including 77.

2          HONORABLE TODD ROKITA:  Mr. Brooks.

3          MR. BROOKS:  I know it's a mild violation

4     of protocol, but probably save some time if we

5     just look, it is the exact same thing in Section

6     71 all the way through 87.  Clearly involves

7     some Elrod votes.  If I'm not mistaken, there

8     are, one, two, three, four, five, six, seven

9     Mahern votes and ten Elrod votes.

10          MR. REUBEN:  We're not doing his

11     challenges.  I think we're only --

12          MR. DELANEY:  We know that.

13          MR. BROOKS:  I understand.  I'm just saying

14     that.

15          MR. DELANEY:  He's warning everyone what's

16     the sauce for the goose will be sauce for the

17     gander.

18          MR. BROOKS:  Unless you have some other

19     issue, just as well get that out of the way.  If

20     you want to wait, that's all right.

21          MR. DELANEY:  We don't want to mix them up.

22     I don't want to mix them up.  I think it's a

23     warning.

24          Mr. Reuben is arguing the fact that the

25     clerk put their initials on the front instead of
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1     the box on the back should not change --

2          MR. REUBEN:  Well, if you check the poll

3     book, there may be seven individuals in that

4     precinct who got GLB initials.

5          MR. DELANEY:  No, the initials GBE, your

6     eyes are not so good -- GDE, excuse me, mine

7     aren't too good, appear to be this clerk's.

8     I've got the original vote.  It sure looks like

9     that.

10          MR. REUBEN:  So we would ask that these --

11          MR. DELANEY:  And they do it in the right

12     place.  Earlier on they had it in the box.

13          MR. REUBEN:  So we would ask that these,

14     whatever, six or seven ballots, 71 through 77,

15     which were rejected by the State Board of

16     Accounts, be voted and voted for Mr. Mahern.

17          MR. DELANEY:  I move that Exhibits 71

18     through 77, as rejected by Board of Accounts be

19     votes for Mahern.

20          MR. DURNIL:  Second.

21          HONORABLE TODD ROKITA:  Any discussion?

22     All in favor.

23          MR. DELANEY:  Aye.

24          MR. DURNIL:  Aye.

25          HONORABLE TODD ROKITA:  Aye.
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1          So moved unanimously.

2          MR. REUBEN:  We will next ask you to refer

3     to Exhibit 17 in Precinct 30-11.

4          MR. DELANEY:  Number 17?

5          MR. REUBEN:  Yeah, 17.

6          MR. DELANEY:  Very first one, if I've got

7     my paper right.

8          MR. REUBEN:  This ballot also, as we

9     understand, has been rejected by the SBA.  We

10     would ask that it be counted for a Democratic

11     candidate.  The Democratic Party emblem has been

12     pretty well covered over.

13          Previously, the Commission accepted that

14     same identification of voter intent when the

15     Republican emblem was covered over, and we asked

16     that it be brought back in now.

17          HONORABLE TODD ROKITA:  Mr. Brooks.

18          MR. BROOKS:  17 is not an absentee ballot,

19     is it?

20          MR. REUBEN:  No.

21          MR. BROOKS:  Actually, I have no objection

22     to having this moved.

23          MR. DELANEY:  So I will move that Exhibit

24     17, which was previously counted as a no vote by

25     State Board of Accounts, be made a vote for
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1     Mr. Mahern.

2          MR. DURNIL:  Second.

3          HONORABLE TODD ROKITA:  All in favor.

4          MR. DELANEY:  Aye.

5          MR. DURNIL:  Aye.

6          HONORABLE TODD ROKITA:  Aye.  All right.

7          Mr. Reuben.

8          MR. REUBEN:  Mr. Commissioners, I believe

9     that concludes our disputes in Precinct 13-11.

10          HONORABLE TODD ROKITA:  Retally, please.

11          MR. KING:  Mr. Chairman, if you'll bear

12     with me.  The Commission voted to approve a

13     total of 10 votes, by my count, as ballots for

14     Mr. Mahern, and then 36 would be the remainder.

15          MR. DELANEY:  I'm sorry, you've got me

16     lost.

17          You mumbled.

18          MR. KING:  I beg your pardon.

19          MS. ROBERTSON:  How many Elrod?

20          MR. KING:  I show a total of -- basically

21     Exhibits 69 through 77, plus Exhibit 17, as

22     being counted as votes for Mr. Mahern.

23          MR. DELANEY:  Didn't we chose 69 and 70?

24     Then 71 through 77, and 17.

25          MR. KING:  And 17.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 215

1          MR. DELANEY:  So that's a total of 10.

2          MR. KING:  That's was the number that I

3     had.

4          MR. DELANEY:  Add 10 to the Mahern count,

5     right?

6          MR. KING:  Actually, since all of the

7     Mahern votes are currently -- all the votes cast

8     for Mr. Mahern are currently disputed.

9          What I would understand is now the

10     petitioner's withdrawn their remaining disputes

11     about votes cast for Mr. Elrod in this precinct,

12     then Mr. Elrod would be credited with 36 votes.

13          Am I understanding correctly?

14          Mr. Mahern would be credited with the 10

15     that the Commission voted individually to give

16     him.

17          MR. BROOKS:  I think he just picked up 10.

18          MR. REUBEN:  Mr. King, I think the change

19     here was, if you will, net 10 for Mahern and the

20     other votes that I had on behalf of Mr. Mahern

21     disputed earlier had already been in the count.

22          MR. KING:  But currently, Mr. Chairman, the

23     current tally sheet for undisputed shows 0 votes

24     for both candidates.  So that's what makes the

25     difference.
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1          If you look in the column titled

2     "Undisputed Valid Votes" where the new tally is

3     being added, currently, there are marks in 0

4     votes for both candidates in that column.

5          MR. BROOKS:  Yeah, I see what you're

6     saying.

7          MR. BOCK:  Why are you subtracting votes

8     from Elrod?

9          MR. KING:  The question then becomes where

10     were the 10 votes before?

11          HONORABLE TODD ROKITA:  They were invalid.

12          MR. KING:  Invalid under Mr. Mahern's 34.

13          MR. BOCK:  One of them was a no vote.

14     Exhibit 17 was a no vote.

15          MR. DELANEY:  And 9 were invalid, according

16     to the State Board of Accounts -- or 7 of them

17     for the same reason, and two for individuals.

18          MR. BROOKS:  Unless I'm missing something

19     here, I've got all my 46 in the disputed column

20     back, and Mr. Mahern got 10, so far until we get

21     to my part.

22          Right?

23          MR. BOCK:  No.  He only picked up 9

24     disputed Mahern votes?

25          MR. KING:  No, 10.
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1          MR. BOCK:  No, one was a no vote.

2          MR. KING:  Yes, he picked it up, but one

3     was from the no vote column.

4          MR. BOCK:  So there's 10 disputed invalid

5     ballots tallied for Elrod.

6          MR. DELANEY:  They sit where they are.

7     They're untouched at this moment.

8          MR. REUBEN:  We don't deal with those yet.

9          MR. BOCK:  Okay.

10          MR. DELANEY:  State Board of Accounts, can

11     you help us?

12          Mr. Delaney suggested what we've done is

13     following:  We have taken -- under invalid

14     ballots tallied by the State Board of Accounts,

15     we have taken 9 listed in the Mahern, and 1

16     listed as no vote, and we've moved all of those

17     to be votes for Mahern.

18          That takes care of those numbers.

19          MR. KING:  Yes.

20          MR. DELANEY:  That adds 10 to Mahern, he

21     goes up to 25 from 15.

22          MR. KING:  Whoa, whoa, whoa.

23          MR. DELANEY:  No, I'm sorry.

24          MR. BROOKS:  There are 2 no notes, Exhibit

25     17 and Exhibit 69.  Those were both picked up by
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1     Mr. Mahern.

2          MR. DELANEY:  Ah, one came from the no

3     votes.

4          MR. BROOKS:  The remaining 7 are votes that

5     were already his and he gets back.  But that

6     still adds up to 10.

7          MR. DELANEY:  So we agree he gets 10 more,

8     right?

9          MR. BROOKS:  Yes.

10          MR. DELANEY:  His number goes from 15 to

11     25, right?

12          MR. BOCK:  Where's the 15 coming from?

13          MR. KING:  If I may, the number that we

14     begin with is what's in the undisputed valid

15     ballot tally right now, that for both

16     candidates, was 0.

17          What I understand is, that as a result of

18     the withdrawal of the disputes, Mr. Elrod has 46

19     that were previously challenged.

20          What I also understand is that Mr. Mahern

21     would currently have 10 in that second column

22     that shows 0, 2 of which came from individual no

23     votes, and 8 of which came from invalid ballots

24     tallied by State Board of Accounts.

25          Mr. Mahern would still have the 24 votes
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1     that are currently being disputed by Mr. Elrod

2     because they have not been presented yet.

3     Because none of the 10 that the petitioner

4     presented at this time had previously been

5     credited to Mr. Elrod.

6          MR. DELANEY:  That's clear.

7          MR. REUBEN:  That's correct.

8          MR. DELANEY:  That's clear.

9          HONORABLE TODD ROKITA:  So do it the same

10     way we've done it for all the other precincts.

11          Jon Elrod would now have 46 in the

12     undisputed valid ballots column, and Mahern

13     would have 10.

14          MR. KING:  Yes.

15          HONORABLE TODD ROKITA:  Until such time as

16     we get to the other side of the case in that

17     precinct and have a hearing on those 24.

18          MR. KING:  Right.

19          HONORABLE TODD ROKITA:  That's what we've

20     done on the other one.

21          MR. KING:  Then the next column which

22     currently had 10 invalid for Mr. Elrod, that is

23     0, as I understand it, because they've been

24     shifted.

25          HONORABLE TODD ROKITA:  Say that one more
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1     time.

2          MR. KING:  I beg your pardon.  No, I'm

3     wrong.  No, I'm wrong.

4          MR. DELANEY:  We're going to go do the same

5     thing later that we just did.

6          MR. KING:  Instead, the 10 come --

7          MR. DELANEY:  They're holding fire.

8          MR. KING:  So the 10 would remain unchanged

9     in the votes for Elrod in the invalid ballots

10     tallied by State Board of Accounts.

11          MR. DELANEY:  And in the disputed.

12          MR. KING:  And in the disputed, but would

13     remain unchanged.

14          MR. DELANEY:  For now, for now.

15          MR. KING:  For now.

16          The votes cast -- the invalid ballots

17     tallied for Mr. Mahern, which are shown as 9 in

18     the next column, and the no vote in the

19     following column, would now go to 0.

20          MS. ROBERTSON:  Yes.

21          MR. DELANEY:  Yeah.

22          MR. KING:  To reflect that 10 that he's

23     got.

24          HONORABLE TODD ROKITA:  Parties clear?

25     Okay.
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1          Thank you, Brad.

2          MR. KING:  Thank you, Mr. Chairman.  I'm

3     glad I did not take calculus.

4          MR. SKOLNIK:  Actually, Mr. King, when I

5     told my algebra teacher that I'll never use

6     algebra in the real world, she argued with me.

7     I was right.  Unfortunately, they didn't teach

8     recount math.

9          Let's proceed at this point to Center

10     Precinct 14-2.

11          The undisputed valid ballots tallied by the

12     State Board of Accounts, Elrod 5, Mahern 4,

13     invalid ballots tallied by the State Board of

14     Accounts, Mahern 1, no vote 1.  Disputed ballots

15     tallied, 77 for Elrod, 53 for Mahern, there are

16     4 no votes tallied by the State Board of

17     Accounts.

18          HONORABLE TODD ROKITA:  Thank you,

19     Mr. Skolnik.

20          MR. DURNIL:  Move we accept the undisputed

21     votes.

22          MR. DELANEY:  Second.

23          HONORABLE TODD ROKITA:  All in favor.

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          Hearing no opposed, so moved.

3          Petitioner.  14-002.

4          MR. REUBEN:  Thank you, sir.  What was

5     that, I beg your pardon?

6          HONORABLE TODD ROKITA:  14-002.

7          MR. KING:  Yes.

8          MR. REUBEN:  I would call your attention

9     to -- Commissioners to Exhibit No. 85, that's

10     eight five, in Precinct 14-2.

11          I would call your specific attention on

12     that ballot to the front side marked in the

13     Republican oval and Democratic oval, and in the

14     Mahern oval.

15          I think Mr. Brooks and I have beaten the

16     discussion to a pulp and I --

17          MR. DELANEY:  We've got a bad copy.  We're

18     missing the extreme left.

19          MR. REUBEN:  You were missing the extreme

20     left.

21          HONORABLE TODD ROKITA:  Mr. Rokita was.

22          MR. DELANEY:  I move that we count this as

23     a ballot for Mr. Mahern.  This is Exhibit 85.

24          HONORABLE TODD ROKITA:  Before we second

25     that motion, I want to give the opportunity for
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1     respondent to respond.

2          MR. BROOKS:  Contrary to some of the

3     discussion here, this is not just like any other

4     one.  This clearly falls within that statute

5     whether it was really Republican or whether it

6     was really Democrat.

7          The question now is are we going to apply

8     the statute which says when you vote for both

9     parties, the vote is void -- or the ballot is

10     void.

11          MR. DELANEY:  First, for the record, you

12     are dead right.  This isn't where one is

13     slightly shaded and one is fully shaded.  This

14     person clearly filled in both the Democratic and

15     Republican, talking about what was on the

16     ballot.

17          The first concern I have is the 3-12-1-1

18     doesn't put an exception to power of intent for

19     this particular problem.

20          MR. BROOKS:  In my opinion, the statute

21     tells you what the intent is, it declares it

22     void.

23          MR. DELANEY:  Well, let me see the rest of

24     the ballot.  Do we have it still in front of us?

25          This person split their ticket.  Which, to
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1     me, is pretty powerful.  They voted for some

2     Republicans and voted for some Democrats.

3          MR. REUBEN:  3-12-1-1 does not include

4     Section 7.  The legislature has to be given --

5     we've got to go with what they say here, subject

6     to Section 5, 6, 8, 9, and so forth.  They

7     skipped 7.

8          MR. DELANEY:  This person literally

9     intended to split by party, and they did it.

10     Why they chose to hit both parties is absolutely

11     beyond me.  But they did split their ticket.

12          So I think we need to count that vote.

13     Because that statute does not pick up Section 7.

14     Section 1, which is the broad given the voter's

15     intent, trumps.  Does not include Section 7(d).

16          HONORABLE TODD ROKITA:  Can I have

17     Counsel's advice here?

18          MR. KING:  Again, Mr. Chairman, this

19     becomes more a question of fact for the

20     Commission than it does, in my opinion, a

21     question of law.

22          3-12-1-1-does not exempt 3-12-1-7 from the

23     general rule on intent.  But instead, 3-12-1-7

24     does specifically state that if a voter votes a

25     straight party ticket for more than one party,
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1     the whole ballot is void.  Presumably on the

2     assumption that the voter's intent cannot, in

3     fact, be determined.

4          So that's a question of fact for the

5     Commission as opposed to a matter of law.

6          HONORABLE TODD ROKITA:  Kristi.

7          MS. ROBERTSON:  I agree.  I think 3-12-1-1

8     is the place to look to determine why intent

9     would trump 3-12-1-7, if the intent can be

10     determined.

11          Each ballot is going to be unique on that.

12          MR. DELANEY:  Looks pretty compelling to me

13     when they circled Mr. Mahern; having done that,

14     they decided to vote for both parties.  But the

15     intent in this race is crystal clear, which is

16     what we're here to decide.

17          HONORABLE TODD ROKITA:  Gordon, do you have

18     anything?

19          MR. DURNIL:  No, I'm just concerned about

20     the --

21          HONORABLE TODD ROKITA:  State your concern

22     again.

23          MR. DURNIL:  Well, kind of going back and

24     forth.  Clearly looks like a Mahern vote to me.

25          HONORABLE TODD ROKITA:  But they could have
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1     also intended to vote straight Republican or

2     Democrat ticket.

3          MR. DURNIL:  Well, by marking both without

4     the Mahern vote there, it ought to be not

5     counted.  I mean, we can argue.

6          HONORABLE TODD ROKITA:  Which is what we

7     did in the X case.  Now we have this.

8          MR. DURNIL:  When you get an intent and

9     what each of us thinks.

10          HONORABLE TODD ROKITA:  So it's Counsel's

11     advice that where other races were indicated

12     individual races were marked by a voter outside

13     of the straight party ticket choices, that we

14     can consider the intent of the -- we can

15     consider those other races to determine the

16     intent of the voter.

17          MR. KING:  Yes, that would be my position.

18          The Commission would have the authority to

19     accept that and give it the weight that the

20     evidence deserves in the eyes of the

21     commissioners.

22          HONORABLE TODD ROKITA:  Kristi.

23          MS. ROBERTSON:  This is the way I kind of

24     think about it start with 3-12-1-1.  3-12-1-1

25     that's the general statute that says, "We can
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1     tell how the voter intended to vote, then that

2     should be counted."

3          However, legislature has said there are a

4     few situations where you need to look at other

5     statutes.  So that's where we talked about the

6     party device 3-12-1-8.  Even though you can tell

7     a voter intent, you still need to look at

8     3-12-1-8, which could be an exception to that

9     voter intent.

10          I think you have to read all of that

11     together, and 3-12-1-7 is not listed, so that's

12     why I think you look at 3-12-1-1 to determine if

13     you can look at that particular ballot and

14     determine how the voter intended to vote in this

15     race.

16          HONORABLE TODD ROKITA:  Thank you.

17          MS. ROBERTSON:  You have to read them all

18     together.

19          HONORABLE TODD ROKITA:  So, Gordon, just to

20     be clear.  You were concerned about consistency.

21          If we were to --

22          MR. DURNIL:  We're back several precincts

23     ago.  To me, this is clearly a Mahern vote.

24          HONORABLE TODD ROKITA:  Call the question.

25     All in favor.
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1          MR. DURNIL:  Aye.

2          MR. DELANEY:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          Any opposed?  Hearing none, so moved

5     unanimously.

6          Mr. Reuben.

7          MR. REUBEN:  Thank you, sir.

8          I believe that is the only -- let me say it

9     the other way around.  We withdraw any other

10     individual disputes in 14-2.

11          HONORABLE TODD ROKITA:  Thank you.

12          Retally when ready.

13          MR. KING:  Mr. Chairman, I'm going to ask

14     for clarification from the State Board of

15     Accounts.  Is Exhibit 85, which the Commission

16     just voted on, tallied as a no vote on your

17     tally sheet?

18          MR. WILLIAMS:  Declared as invalid.

19          MR. KING:  It was tallied as a no vote.

20          MR. SKOLNIK:  Invalid.

21          MR. KING:  I'm sorry, invalid no vote.

22          Mr. Chairman, in Center 14-002, the tally

23     would be, for Mr. Elrod, 82 votes; Mr. Mahern, 4

24     votes.  In the invalid ballots tallied by State

25     Board of Accounts, one would still remain for
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1     Mr. Mahern, but the one shown for no vote would

2     now be 0, in the disputed ballots tallied by

3     State Board of Accounts, the 77 shown as cast

4     for Mr. Elrod would be 0, 53 remain challenged

5     that were cast for Mr. Mahern, and 4 no votes

6     tallied by State Board of Accounts.

7          HONORABLE TODD ROKITA:  Thank you.  Parties

8     look to be in agreement.

9          At this time we will recess until 2:00 p.m.

10     for our lunch break.  Start promptly at 2:00

11     p.m.

12          Thank you.

13          (A recess was taken.)

14          HONORABLE TODD ROKITA:  Call this meeting

15     back to order.

16          Where we left off was finishing the

17     recounting Center 14-002.  Does everyone agree

18     with that?

19          Ready to start with 14-005.

20          MR. SKOLNIK:  Mr. Chairman.

21          HONORABLE TODD ROKITA:  Yeah.

22          MR. SKOLNIK:  I believe that there was a

23     point of clarification on Precinct 14-002.

24          MR. KING:  Yes, Mr. Chairman, very quickly.

25     After checking with the State Board of Accounts,
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1     I think both parties agree with this, the total

2     number of valid votes for Mr. Elrod stays at 82,

3     but the total number of valid votes for

4     Mr. Mahern is, in fact, 5 rather than 4 because

5     one vote was added.

6          HONORABLE TODD ROKITA:  5 rather than 4.

7     Mr. Mahern 14-002.

8          MR. KING:  That's correct.

9          HONORABLE TODD ROKITA:  Parties agree with

10     that, looks like.

11          Mr. Skolnik 14-005.

12          MR. SKOLNIK:  Thank you, Mr. Chairman.

13     Precinct 14-005.

14          The undisputed valid ballots tallied by the

15     State Board of Accounts, Elrod 2, Mahern 3,

16     disputed ballots Elrod 29, Mahern 24.

17          MR. DURNIL:  I'll move to accept the

18     undisputed votes.

19          MR. DELANEY:  Second.

20          HONORABLE TODD ROKITA:  All in favor.

21          MR. DURNIL:  Aye.

22          MR. DELANEY:  Aye.

23          HONORABLE TODD ROKITA:  Aye.

24          Hearing no opposed, so move unanimously.

25          Mr. Petitioner.
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1          MR. REUBEN:  Thank you.

2          I wish to call the Commission's attention

3     to both the organization of the poll official

4     for that day and the current result of the poll

5     board not be properly populated, so to speak.

6     We believe there was only one poll clerk there

7     all day -- or for most of the day.

8          You will notice, for example -- as an

9     example of my concern to my question here,

10     Exhibit No. 15, one five, which is

11     representative of a number of other ones.  If

12     you look at the backside, it shows "AB" written

13     in two different fashions.

14          We believe that that poll clerk, whose

15     initials AB, was only one person, and that

16     person was the only clerk there virtually the

17     entire day.

18          If you go through, for example, next

19     ballot, No. 14, has the same AB written two

20     different ways.  It's happened numerous times in

21     this precinct.

22          The issue I'm raising here is not just a

23     normal situation where one poll clerk is

24     absent -- or one poll clerk's initials are

25     absent and we have the county clerk's initials
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1     and stamp, we have one poll clerk, and maybe a

2     missing poll clerk in the second level.

3          Here, we've got, I think, again, 3-12-1-12

4     talks about voter intent.  And 3-12-1-13 deals

5     with a fraud issue.

6          I don't know who AB is, but I think we've

7     got a real question as to whether or not these

8     ballots were fraudulently endorsed by the poll

9     officials, which would make the ballots void,

10     even though the voter did not do something

11     wrong.

12          I think it's a clear intent here to

13     deceive, to show something didn't happen.  That

14     is, AB, by doing what AB did, clearly, I think,

15     it showed an intent to deceive us.  To show

16     there were two people there, when there were

17     not.

18          This is, again, not simply the absence of

19     one person in a blank.  As you go through those

20     ballots in precinct -- where are we?  14-5,

21     you're going to see this has happened numerous

22     times.  I think it brings into question not the

23     whole precinct as a challenged precinct, but

24     rather these individual ballots which we can

25     deal with where the poll clerk did what was done
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1     here, I think brings into question the validity

2     of individual ballots one by one, not the whole

3     precinct.

4          There are ballots near the end of the

5     precinct that were marked with two different

6     sets of initials.  So at some point the board

7     was properly constituted.

8          I think this is a serious question about

9     the integrity of this precinct.  Not just a

10     matter what the voter intent is, we've got

11     someone doing something clearly that varies

12     here.

13          HONORABLE TODD ROKITA:  Before we go to

14     Mr. Brooks, is there a point of procedure that

15     the State Board of Accounts wants to present?

16          MR. ROGINA:  Yes, Mr. Chairman.  I would

17     like to present the poll book.

18          MR. DELANEY:  What is that?

19          MR. BROOKS:  Do we know who that is?  I

20     don't have that.

21          HONORABLE TODD ROKITA:  Do you want to see

22     it?

23          MR. DELANEY:  There is Azyssa Beattie and

24     Alice Bland.

25          MR. BROOKS:  Two As and Bs?  I don't have
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1     anything to say, then.

2          MR. DELANEY:  Unless you think one of them

3     don't exist.

4          MR. REUBEN:  No, I stand corrected and

5     withdraw that comment.  And to the extent I made

6     a comment that was personally derogatory of

7     that, I will withdraw it.

8          HONORABLE TODD ROKITA:  Thank you.

9          Mr. Reuben.

10          MR. REUBEN:  That is the only challenge we

11     have in Precinct 14-5.

12          HONORABLE TODD ROKITA:  Thank you.

13          Retally, please.

14          MR. KING:  Mr. Chairman, in Precinct 14-5

15     the results of the tally show for Mr. Elrod, 31

16     votes; for Mr. Mahern, 3 votes, in the

17     right-hand column.  The 29 disputed Elrod votes

18     are now 0, 24 ballots cast for Mr. Mahern

19     remain, and there are no no votes.

20          MR. BROOKS:  I'm sorry, 31 for Elrod total?

21          MR. KING:  Yes, 2 plus 29.

22          MR. BROOKS:  Okay.

23          MR. SKOLNIK:  Center Precinct 15-002.

24          Undisputed valid ballots, Elrod 56, Mahern

25     45; disputed ballots, Elrod 8, Mahern 1, and
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1     there were 2 no votes.

2          MR. DURNIL:  Move we accept the undisputed

3     votes.

4          MR. DELANEY:  Second.

5          HONORABLE TODD ROKITA:  All in favor.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          Hearing no opposed, so moved.

10          Mr. Petitioner.

11          MR. REUBEN:  We have no challenges in 15-2.

12          HONORABLE TODD ROKITA:  Thank you.

13          Retally, please.

14          MR. KING:  Mr. Chairman, in Precinct 15-2,

15     for Mr. Elrod, 56 plus 8 is 64 votes; for

16     Mr. Mahern, 45 votes; on the far right column,

17     the 8 disputed votes cast for Mr. Elrod are now

18     0, 1 ballot cast for Mr. Mahern remains in

19     dispute, and there are 2 no votes.

20          HONORABLE TODD ROKITA:  Thank you.  15-3.

21     Mr. Skolnik.

22          MR. SKOLNIK:  Precinct 15-003.

23          Undisputed valid ballots tallied, Elrod 2,

24     Mahern 14; disputed ballots tallied, Mahern 1.

25          MR. REUBEN:  I withdraw it.
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1          MR. DELANEY:  No, no.  They're not yours.

2          MR. REUBEN:  I'm sorry.

3          MR. SKOLNIK:  There were no --

4          MR. REUBEN:  I'll withdraw his.

5          MR. SKOLNIK:  That's a nice try.

6

7          There were no disputed ballots in the Elrod

8     column.

9          MR. DURNIL:  So do we approve this?

10          I'll move that we approve the undisputed

11     votes.

12          MR. DELANEY:  Second.

13          HONORABLE TODD ROKITA:  All in favor?

14          MR. DURNIL:  Aye.

15          MR. DELANEY:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          Hearing no opposed, so moved unanimously:

18          Do you want to retally?

19          MR. KING:  Mr. Chairman, in Center 15-3,

20     the tally would show 2 votes for Mr. Elrod, 14

21     votes for Mr. Mahern.

22          HONORABLE TODD ROKITA:  Thank you.

23          17-1.  Mr. Skolnik.

24          MR. SKOLNIK:  Mr. Chairman, Precinct 17-1.

25          Undisputed valid ballots tallied, Elrod 47,
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1     Mahern 50; disputed ballots tallied, Elrod 8,

2     Mahern 8.

3          MR. DURNIL:  I'll move that we accept the

4     undisputed votes.

5          MR. DELANEY:  Second.

6          HONORABLE TODD ROKITA:  All in favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          So moved  unanimously.

11          Petitioner.

12          MR. REUBEN:  I would call the Commission's

13     attention, please, to 17-1, Exhibit 8.  And I

14     would call your attention within that ballot to

15     the area of the party marked for Republican

16     party.  And I would further call your attention

17     to that checkmark, which is one of the

18     recognized distinguishing marks.

19          MR. DELANEY:  Can you help me.  The statute

20     specifically refers to checkmarks?

21          MR. REUBEN:  Yeah, I think it does.

22          HONORABLE TODD ROKITA:  Possibly save some

23     time.  I'll let counsel comment if they know

24     about the status of past or current statute.

25          MR. KING:  Mr. Chairman, I believe at one
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1     time those examples of marks were identified in

2     the statute of what now is 3-12-1-3, that was

3     amended in 1987.  And my recollection, without

4     doing further research, is that this specific

5     example was appealed as part of that.

6          MR. REUBEN:  I call your attention to

7     3-12-1-10, which identifies void ballots.

8          MR. KING:  Thank you.  Appreciate that.

9          MR. REUBEN:  That statute, I think, would

10     include what we've got there.  It says, "a

11     ballot on which a voter writes voter's name,

12     initials, numbers, or a symbol, such as star,

13     circle, parallel lines, dots, or a combination

14     of symbols."

15          They couldn't list everything there.  A

16     Checkmark would certainly fall within the

17     category of No. 4.

18          MR. KING:  I stand corrected with regard to

19     that reference.

20          HONORABLE TODD ROKITA:  Kristi.

21          MS. ROBERTSON:  Yeah, 3-12-1 is what I was

22     recollecting, has the star and the check.

23          HONORABLE TODD ROKITA:  Okay.  Anything

24     else, Mr. Reuben?

25          MR. REUBEN:  No, sir.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 239

1          HONORABLE TODD ROKITA:  Mr. Brooks.

2          MR. BROOKS:  There is no -- I mean, first

3     of all, the section cited by Mr. Reuben is not

4     one of those exceptions to intent that we've

5     been through.

6          Second of all, a check is a specifically

7     authorized voting mark in the statute in

8     3-5-2-51.  So I think there's a reason why

9     checks aren't listed as voiding ballots because

10     those are perfectly legitimate marks.

11          MR. REUBEN:  If it were in the emblem, or

12     if it were on the oval.

13          Here you've got the oval clearly marked all

14     the way covered and then you've got the

15     checkmark.

16          I would suggest a star inside the party

17     emblem, or a star inside the oval would not

18     constitute voiding a ballot symbol.  But here

19     you've got something altogether different than

20     that.

21          You've got the oval clearly all the way

22     marked, all the way covered, and then you've got

23     the checkmark on nothing other than open

24     territory.

25          I think it's very different than a
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1     checkmark being authorized as a mark to be made

2     onto either the party symbol or the oval.

3          HONORABLE TODD ROKITA:  Questions by the

4     Commission?

5          MR. BROOKS:  I might just add quickly that

6     earlier when we talked about the difference

7     between X's and sometimes they can be a voting

8     mark, sometimes they're actually trying to X

9     things out.

10          In common everyday usage, if you're putting

11     a check by something that's something you want

12     and, whereas, an X is something that you don't.

13     In this particular case, there's certainly no

14     indication other than the Republican bubble and

15     a checkmark of approval.

16          MR. REUBEN:  Well --

17          HONORABLE TODD ROKITA:  Questions from the

18     Commission?

19          MR. DELANEY:  This is a little tougher

20     because they didn't vote for anything else.  I

21     don't think this is an issue of intent.  I think

22     intent is clearly to vote Republican.

23          I think this is an issue of whether it

24     violates the statute about the marks.

25          HONORABLE TODD ROKITA:  To that, I would
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1     add that seems to me, Commission members, that

2     the statute about the marks is two-prong, a mark

3     has to be there -- maybe a three-prong.  A mark

4     has to be there, it has to be a mark described

5     in the statute, and three, it has to have

6     intent.

7          MR. DELANEY:  That's the same problem we

8     had earlier.

9          HONORABLE TODD ROKITA:  My distinction

10     earlier was that initials on their face can more

11     arguably be a sign of intent than a generic

12     mark, checkmark.

13          MR. DELANEY:  Less subtle.

14          MR. REUBEN:  This section refers to -- or

15     doesn't give priority to initials, names,

16     number, or symbols as you go down in that

17     statute.

18          I think there's no way possible the

19     legislature could have made the list of stars,

20     circle, parallel lines, dots complete.

21          MR. DELANEY:  They tried.

22          MR. REUBEN:  You could put a Christmas tree

23     in there, or Menorah, as the case may be.

24          MR. DELANEY:  I think the check meets the

25     test.  I think the Secretary of State's focus on
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1     the issue is the harder of intent issue.

2          HONORABLE TODD ROKITA:  Let's see what the

3     petitioner has in evidence for the purpose of

4     intent.

5          MR. REUBEN:  There isn't any.  We don't

6     know whose ballot this is.

7          HONORABLE TODD ROKITA:  Right.  With the

8     initials we found out whose ballot it was.

9     That's what I'm saying.

10          MR. REUBEN:  I'm sorry, I don't find this

11     amusing.  Maybe everybody else does.

12          How can you prove the intent of initials

13     when the statute says "void if initials or

14     numbers or star."

15          How can you prove that that's even more

16     intent or less intent than somebody's initials?

17     The statute does not give priority to one or the

18     other.  It simply lists them.

19          HONORABLE TODD ROKITA:  I found out who the

20     voter was with those initials.  I have no idea

21     if you gave me the book.

22          MR. REUBEN:  How could you possibly find

23     out if there were numbers there, as in section

24     3?

25          MR. DELANEY:  Help me with two questions.
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1     How did the State Board of Accounts treat this?

2          MR. REUBEN:  They counted it.

3          MR. DELANEY:  Earlier the one with the

4     initials was excluded.  I said I didn't know

5     what the intent was.

6          MR. REUBEN:  Initials show the same kind of

7     voiding category as does name.

8          MR. DELANEY:  I think the only difference

9     is the initials aren't less subtle and more

10     easily traced, which means if you wanted to

11     deceive, this is the better way to go.

12          Clearly, if you're trying to prove who you

13     voted for, the checkmark a lot better than the

14     initials, because the initials are too

15     available.

16          I'm going to have to vote this

17     one -- what's the game here?  You kept my guy

18     out, right?  You kept the vote I wanted out

19     because of the initials without intent, without

20     any proof of any malice intent other than the

21     fact that there were initials.

22          I would vote against this one.

23          HONORABLE TODD ROKITA:  There needs to be a

24     motion.

25          MR. DURNIL:  I move we accept the ballot.
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1          HONORABLE TODD ROKITA:  I'll second it for

2     discussion.  Any other discussion?

3          I would say I do see different levels of

4     intent in the initials versus something else,

5     just for the record.

6          All in favor of the motion signify by

7     saying aye.

8          MR. DURNIL:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          Any opposed?

11          MR. DELANEY:  No.

12          HONORABLE TODD ROKITA:  Ayes have it.

13          So this ballot will count, Exhibit 8.

14          MR. REUBEN:  That's all we have in 13-1.

15          HONORABLE TODD ROKITA:  Retally when ready.

16          MR. REUBEN:  I'm sorry, I beg your pardon,

17     17-1.

18          MR. KING:  Mr. Chairman, in Center 17-1,

19     the retally would show 55 votes for Mr. Elrod,

20     50 for Mr. Mahern, in the right column the 8

21     disputed ballots for Mr. Elrod would now be 0, 8

22     ballots cast for Mr. Mahern remain disputed, no

23     no votes.

24          HONORABLE TODD ROKITA:  Thank you very

25     much.
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1          Mr. Skolnik.

2          MR. SKOLNIK:  Precinct 17-002.

3          Undisputed valid ballots tallied, Elrod 24,

4     Mahern 27, disputed ballots tallied, Elrod 3,

5     Mahern 3, no votes 1.

6          MR. DURNIL:  I move we accept the

7     undisputed votes.

8          MR. DELANEY:  Second.

9          HONORABLE TODD ROKITA:  All in favor.

10          MR. DURNIL:  Aye.

11          MR. DELANEY:  Aye.

12          HONORABLE TODD ROKITA:  Aye.

13          Hearing no opposed, so moved.

14          Mr. Reuben.

15          MR. REUBEN:  Yes.  In this precinct, 17-2,

16     there was an envelope that was not opened by the

17     SBA at the recount.  We believe that is a valid

18     absentee ballot that should be opened.

19          We're not sure why it was excluded, and we

20     think it should be opened and counted.

21          HONORABLE TODD ROKITA:  Can I have the

22     exhibit number again?

23          MR. REUBEN:  Well, I'd give it to you if I

24     could.

25          I believe that the exhibit number is 7.
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1          HONORABLE TODD ROKITA:  Mr. Reuben, are you

2     done with your argument on this?

3          MR. REUBEN:  Yes, sir.

4          HONORABLE TODD ROKITA:  Mr. Brooks.

5          MR. BROOKS:  Again, we've got these mystery

6     envelopes somewhere that aren't in the box, that

7     aren't made an exhibit.  And what, in fact, is

8     an exhibit, is a piece of paper indicating the

9     one absentee ballot was delivered to this poll.

10          In fact, if you look on the SBA tally

11     sheet, you will see that there were five, four

12     counted by the State Board of Accounts.  And

13     there's nothing to do with this.  I mean, you

14     can only count a ballot, and if there was one

15     ballot missing at some point that somebody

16     thought was there, you cannot count it now.

17          MR. DELANEY:  If I read this right, are we

18     agreeing this was a walk-in absentee ballot,

19     meaning somebody got to the City-County Building

20     on or about the day before the election and cast

21     the ballot; is that right?

22          That's what that seems to me to mean.

23          MR. REUBEN:  That's what it means to me.

24          MR. BROOKS:  Let me say this:  There's no

25     indication in the exhibits that this is the one
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1     that did or didn't vote.

2          MR. DELANEY:  Well, you've got a name on

3     this computer report, and I assume all the

4     absentee ballots on the envelope shows the name

5     of the voter; isn't that right?  Before they're

6     opened.

7          MR. BROOKS:  Yeah.  But the point is that

8     there's nothing to match up here.  There's no

9     picture of an envelope that says it wasn't

10     opened.  There's no -- there's nothing for you

11     to do based on this piece of paper?

12          MR. DELANEY:  I'm relying upon the State

13     Board of Accounts's notation here, that there is

14     such a document.

15          I'm assuming that the Exhibit 7 refers to

16     the one in question, the one they said was

17     unopened.

18          Do we have the envelope here?  Can we look

19     at it?

20          MR. BROOKS:  No, that's the point.  The

21     State Board of Accounts --

22          MR. DELANEY:  I can't look at it?

23          MR. BOCK:  The State Board of Accounts

24     didn't find it.

25          HONORABLE TODD ROKITA:  He's behind your
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1     head.  You can't see what he is waving at us.

2          MR. ROGINA:  This is the only one in the

3     voting box that's not open.

4          MR. DELANEY:  Is that a ballot?

5          MR. ROGINA:  Application, and I assume

6     ballot sealed inside.

7          HONORABLE TODD ROKITA:  Have the parties

8     come up and see.

9          MR. DELANEY:  Yeah, come up so you can see.

10     This here is somebody else.  This is 9/27, the

11     date signed for this election.

12          This is by mail?

13          MS. ROBERTSON:  Yes.

14          MR. DELANEY:  It's postmarked September 14.

15          MS. ROBERTSON:  Is it in the right

16     precinct?

17          MR. BROOKS:  Just for the record, I have a

18     little problem with a procedure that you're

19     supposed to make exhibits for what you're

20     challenging.

21          We have a piece of paper with a different

22     name, and now you, Mr. Delaney, have asked the

23     State Board to find new stuff.

24          MR. DELANEY:  I thought it was what was

25     referred to.
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1          MR. BROOKS:  I think that procedurally is

2     an important issue.

3          If that was what was being challenged, that

4     should be available and be on the exhibit sheet.

5          We can only argue the things that are on

6     the exhibit sheet.

7          MR. DELANEY:  The date of the signature on

8     this particular one is actually an earlier date,

9     maybe it was mailed to somebody else.

10          MR. REUBEN:  It is on the sheet by the

11     State Board of Accounts, and that's the basis

12     for my position -- my dispute.

13          It's not my fault that some ballot is

14     missing, and Mr. Delaney refers to it.  That is

15     actually on the State Board of Accounts list.

16          MR. BROOKS:  No, it's not.

17          MR. REUBEN:  It is.

18          MR. BROOKS:  Exhibit 7 is the name of

19     somebody else.  This is Exhibit 7.

20          MR. REUBEN:  Part of Exhibit 7.

21          MR. BROOKS:  I don't have any more.  I

22     asked them.  This is what they have as Exhibit

23     7.  It's got a name on here that does not match

24     that absentee.

25          MR. DELANEY:  Well, just make sure it's
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1     clear.  I've got one unopened ballot which

2     appears to be in this precinct, 1730 Linden

3     Street.

4          Can we agree on that?

5          MR. BROOKS:  I haven't even seen it.  It's

6     not on the list.

7          MR. DELANEY:  I'm not accusing you, David.

8     I'm just saying can we --

9          MR. BROOKS:  Nobody's seen it but you.

10          MR. BOCK:  Why should we agree on something

11     we haven't seen but 30 seconds ago?

12          MR. DELANEY:  This is not an adversary

13     process, counsel.  I'm not on the opposite side,

14     I'm trying to figure out what's going on here.

15          MR. BROOKS:  The candidate is your guy.

16          MR. DELANEY:  Yeah, because I'm a human.

17     Let's get this right.

18          Is 1730 Linden Street in this precinct?

19     Because if it's not, we don't need to talk about

20     it.

21          MR. REUBEN:  We're also dealing with, Mr.

22     Delaney, with records are in the box.  The

23     reference is on the State Board of Accounts

24     form.

25          MR. DELANEY:  We get this form, State Board
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1     of Accounts says it's one ballot and we've got

2     one that they've produced.

3          It's a mystery to me.

4          HONORABLE TODD ROKITA:  You guys return to

5     your seat.

6          MR. DURNIL:  Is it a mail list?

7          HONORABLE TODD ROKITA:  If you want look at

8     it, that's fine.

9          MR. DELANEY:  For the record, that person

10     does show in the poll list in this precinct as

11     an absentee.

12          MR. DURNIL:  What's the name?

13          MR. DELANEY:  Let me show it to you rather

14     than say it.  That should mean that it got to

15     the precinct.

16          MR. DURNIL:  But the exhibit says it's a

17     walk-in vote.

18          MS. ROBERTSON:  That's a different person.

19     I don't think this is the right page for this

20     person.

21          MR. DELANEY:  Is there such a page for

22     every absentee voter by the computer or

23     something?

24          MR. ROGINA:  That's what I have.

25          MR. DELANEY:  Help me understand, David.
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1     In my precinct, if somebody votes by absentee,

2     then somebody at the poll writes that in at the

3     poll, the word "absentee," which appears, which

4     would look like those poll workers had that

5     ballot on that day in that precinct.

6          That's the way it appears.

7          MR. DURNIL:  Did they not count it because

8     it was unsealed?  This says because it was

9     unsealed.

10          MR. DELANEY:  Well, that would refer to the

11     other ballot.  This lady's name appears.  Says

12     "returned by mail."  That's the list of all the

13     absentee.

14          HONORABLE TODD ROKITA:  I want to make sure

15     the other side is here.  Just stop.

16          MR. FLEMING:  This says there are five

17     absentees.  They all came back, received back by

18     mail.  There are the other four envelopes and

19     that's the fifth one.

20          MR. DELANEY:  The other four opened and

21     counted in the ordinary course.

22          MR. FLEMING:  At the precinct.

23          MR. DELANEY:  At the precinct.

24          MR. FLEMING:  We did not open the one that

25     was sealed.
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1          MR. DELANEY:  Right.

2          HONORABLE TODD ROKITA:  I'm going to ask

3     the petitioner to restate the argument from the

4     beginning.

5          We're going to hear this all over again.

6          What's the dispute here?

7          MR. REUBEN:  The dispute is that the

8     absentee ballot that's now before you was not

9     counted and it should have been.

10          Now we heard from the State Board of

11     Accounts, as they represented to you, they had

12     these ballots, but one that's still in the

13     envelope here was not counted and should have

14     been.  It was returned on time, should have been

15     delivered on time.  It's marked in the poll book

16     as having been ABS, or absentee at that point.

17     It should come in.

18          I don't know who it's cast for, but in this

19     discussion it's not a partisan issue.  I don't

20     know who it's for.

21          HONORABLE TODD ROKITA:  Before Mr. Brooks

22     responds I'm going to ask the State Board of

23     Accounts.  It was discussed earlier that Exhibit

24     7 may or may not track that individual ballot

25     that was first brought before us.
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1          UNIDENTIFIED SPEAKER:  That's correct.

2     That document will not track.  That document was

3     not challenged at the time.  Another document

4     was the one that was challenged.

5          HONORABLE TODD ROKITA:  Is this a copy

6     mistake?

7          UNIDENTIFIED SPEAKER:  It's not a copy

8     mistake, per se.

9          MR. FLEMING:  The document 7 refers to a

10     different voter and it says "walk-in."

11          MR. DELANEY:  Does that name show -- that

12     walk-in show on a list of four or five absentee

13     voters?

14          MR. FLEMING:  I don't know.  You have that

15     list.

16          MR. DELANEY:  I see.

17          MS. ROBERTSON:  If you look at the poll

18     book with Exhibit 7, because it was a walk-in --

19          MR. DELANEY:  And this list is.

20          MS. ROBERTSON:  It was mailed.  Those are

21     all mail.

22          I think they do a different report for

23     different --

24          MR. FLEMING:  This is the one that's marked

25     as Exhibit 7.
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1          MS. ROBERTSON:  Mr. Chairman, this is from

2     our state registration.  This is where this

3     report is from.

4          HONORABLE TODD ROKITA:  Still -- I

5     appreciate that, but where's the other ballot?

6     Where is the other original ballot.  You have it

7     and it's confirmed that Exhibit 7 is not tracked

8     to that ballot; is that accurate?

9          MR. FLEMING:  Yes.

10          HONORABLE TODD ROKITA:  State Board of

11     Accounts.  Mr. Rogina is nodding his head of

12     affirmation, okay.

13          Mr. Brooks.  Go ahead.

14          MR. BROOKS:  Here's what's legitimate

15     before you.  This piece of paper, this is an

16     exhibit that indicates that this particular

17     ballot was delivered to the polls.

18          Now I'm not sure where this came from.

19     Typically, those are initialed by the inspectors

20     and the clerks, if you look at other votes that

21     will come back as having been received.

22          But my point here is that we're dealing

23     with exhibits.  The parties have gone through

24     these and, you know, there's a question about an

25     exhibit, that's one thing.  But what's happening
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1     here is Mr. Reuben is saying there's a missing

2     absentee, but, in fact, it wasn't missing, it

3     was there, but it was not made an exhibit.

4          This piece of paper cannot be a fishing

5     expedition for Mr. Reuben to start digging

6     through the boxes and find new exhibits.  That

7     simply is not an exhibit.  They didn't challenge

8     it, and I'm sitting here, I've never seen it

9     before.

10          MR. REUBEN:  We're not fishing anything.

11     We're dealing with exactly the SBA's report.

12     I'm not fishing.  I'm not trying to find things

13     that aren't there, and he knows that.

14          He also knows right here on this very form

15     the SBA filled out.  I didn't fill it out.  None

16     of my candidates or his supporters, if you will,

17     filled it out.  The SBA filled it out.

18          They're saying the envelope was not opened

19     by SBA recount.  We've got a question as to

20     whether or not that ballot ought to be brought

21     in.

22          Now we're not --

23          MR. BROOKS:  Well --

24          MR. REUBEN:  Excuse me.  We haven't got to

25     the point where we're digging through boxes
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1     looking through things.  They brought it to your

2     attention.  I think we're talking about trying

3     to include -- I don't know who it's cast for,

4     but it ought to be cast.

5          There's no secrets here.  These documents

6     were revealed to everybody.  Mr. Brooks, I

7     think, has had this SBA form as long as I have.

8          HONORABLE TODD ROKITA:  Thank you.  I'm

9     going to let both counsel speak to this issue.

10          MR. BROOKS:  May I.  I'm sorry?

11          MR. KING:  Mr. Chairman, the state Recount

12     Commission is not subject to either the

13     Administrative Orders of Procedures Act or

14     anything other than constitutional due process.

15          I'm not aware of any particular case law

16     that I can cite to that indicates that

17     constitutional due process rights are involved

18     here.  The respondent may be able to do that as

19     part of his argument, or the petitioner may as

20     well.

21          But there's no procedural guidelines that

22     compel the Commission to proceed based on the

23     tender of the exhibit, if there's an objection

24     made by the respondent.

25          HONORABLE TODD ROKITA:  Kristi.
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1          MS. ROBERTSON:  I don't have anything to

2     add and I agree with Brad.  The only thing I

3     would say, look at the State Board of Accounts

4     tally sheet.  On the back page there is one

5     absentee ballot that was not opened, that was

6     Exhibit No. 7, but on the tally sheet it

7     actually has it as disputed by the Republican

8     watcher.

9          Just to make it a little bit more

10     complicated.

11          MR. DELANEY:  I think we have two questions

12     here.  I think they are quite separate.

13          One is, do the candidates want this ballot,

14     which appears to be in the right precinct,

15     appeared to arrive in the precinct on time, but

16     for reason we don't know, was not opened.

17          Do they want to open it?  If they both

18     agree to that, I don't think we'll do much other

19     than say amen, hallelujah.

20          They both don't agree to that, then we'll

21     have to make our choice which is on whatever

22     ground, open it or not.

23          HONORABLE TODD ROKITA:  Go ahead.

24          MR. BROOKS:  The notion that because

25     something is on this tally sheet means that it's
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1     an exhibit or something that we're supposed to

2     go through is just wrong.

3          There is -- there's a list of the number of

4     the signatures.  Does that mean that the poll

5     book is in as an exhibit?  No.

6          It has the vote count.  Are all these

7     ballots exhibits?  No.

8          The fact that this tally sheet says

9     something does not make it an exhibit.

10          Your rules describe how to make things

11     exhibits.  The State Board of Accounts doesn't

12     make things an exhibit.  A party has to

13     challenge it to make an exhibit.  And

14     what -- and if it's our challenge, then it can't

15     be considered now anyway.

16          Secondly, it's not anything we're talking

17     about.  This was the exhibit, for whatever

18     reason, whether we did it, then I have no idea

19     why we did it, to be honest.

20          MR. DELANEY:  I'm taking that one of the

21     candidates doesn't want to agree to have it

22     opened.

23          MR. BROOKS:  I want to make it clear that I

24     happen to believe that if something was sent to

25     the polls, generally speaking, on time, and
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1     somebody forgot to open them, or the inspector

2     forgot to run them through, or something like

3     that, as a general notion, we're going to come

4     into those situations.  I think there will be

5     one -- I'm going to say they ought to be opened.

6          But that's not really what's happened here

7     because it's outside the process.  I'm sitting

8     here, I have no idea that that is an envelope in

9     dispute.  There's nothing in here that gives us

10     any clue that that's going on.  I have had no

11     notice.

12          MR. REUBEN:  That's not altogether

13     accurate.

14          MR. DELANEY:  The distinction is very

15     interesting.  This is a vote that actually, from

16     its appearance, should have been opened on

17     election day.  There's no indication that this

18     is anything other than a vote that should have

19     been opened.  It was in the precinct.  It

20     appears to be timely, the person went through

21     the effort, et cetera, et cetera.  So it didn't

22     happen to get opened.

23          Secondly, the process here does involve the

24     State Board of Accounts, they took the time and

25     trouble to tell us in writing and tell you in
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1     writing that there was a walk-in absentee that

2     was included in the absentee ballot and not

3     counted.

4          I assume that's the same one as they say

5     different handwriting, the envelope is not open.

6     So you were on notice that there was at least

7     one unsigned.

8          Now, on the adversary issue, I'm taking

9     what you're saying, Mr. Reuben attached the

10     wrong exhibit.  The wrong voter's name.

11          MR. BROOKS:  Apparently it was my

12     challenge.

13          MR. DELANEY:  Then you did it.  The problem

14     we have is we're supposed to help the voters

15     here.  I should think that in principle if

16     somebody voted on time, did everything right,

17     and somebody just forgot it on election night,

18     we ought to open it.

19          I don't think anybody dropped this on us.

20     I think this just jumped out of the process and

21     the State Board of Accounts happened to see it

22     and happened to notice it.

23          MR. DURNIL:  But when they saw it, was it

24     not in a sealed envelope?  It says here

25     "envelope received," but not in a sealed
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1     envelope.

2          MR. DELANEY:  Which page are you on?  The

3     last page.

4          MR. DURNIL:  Yeah.

5          MR. DELANEY:  There seems to be multiple

6     references here.

7          MR. DURNIL:  That's all under 7.

8          MR. ROGINA:  I think our reference to not

9     being sealed is what Mr. Woo and Marion County

10     people stick these in to preserve.

11          UNIDENTIFIED SPEAKER:  That's the

12     individual.

13          MR. DELANEY:  But it's sealed in the way

14     the voter is supposed to seal it.

15          MR. ROGINA:  Yes.

16          MR. DELANEY:  So I guess we don't have an

17     agreement.  These gentlemen don't agree.  I

18     guess Mr. Mahern is apparently agreeing we can

19     open it, although I guess he can't possibly be

20     sure what's in there, and the other side is not.

21          It would be quite a trick if he mislabeled

22     it and the vote is in there.  I guess I've got

23     to make a motion.

24          MR. BROOKS:  At a minimum, this is -- it's

25     like I've said, this hadn't been an exhibit so
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1     the parties haven't been on notice that that was

2     ever an issue.  And so, I would at least think

3     that we would have an opportunity to investigate

4     that situation.

5          My indication is that there were -- I mean,

6     what's the name on there?

7          MR. DELANEY:  We don't want to say that

8     publicly.  I mean, you can look at it, but I

9     don't want to say it on web cam.

10          HONORABLE TODD ROKITA:  How about this:

11     Why don't we take a five-minute recess and you

12     can examine.

13          MR. BROOKS:  I'm not sure I'm going to be

14     prepared in five minutes to say why it was or

15     wasn't opened.

16          If it's in there and we can determine that

17     it was received on time and the inspector

18     forgot, for example, to run them through, which

19     happens, then I'm not going to object to opening

20     it.

21          HONORABLE TODD ROKITA:  Why don't we take a

22     recess.

23          MR. BROOKS:  But I think whether I can find

24     an inspector, find out what happened in a few

25     minutes, when we've had all this time, is
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1     another issue.

2          MR. DELANEY:  Why don't we give it a try.

3          HONORABLE TODD ROKITA:  Why don't we recess

4     for 10 minutes and see what you come back with.

5          We can take it up from there.

6          (A recess was taken.)

7          HONORABLE TODD ROKITA:  Coming back to

8     order here.

9          I want to put on record and I want the

10     parties to respond for the Commissioner's

11     reference as well.  During the recess I was

12     apprised by counsel of statute 3-11-10-35,

13     concerning unopened envelope containing an

14     absentee ballot.

15          MR. REUBEN:  What was that statute again,

16     sir?

17          HONORABLE TODD ROKITA:  Excuse me.

18     3-11-10-35.

19          MR. REUBEN:  Thank you very much.

20          HONORABLE TODD ROKITA:  If an envelope

21     containing an absentee ballot has not been

22     opened before the close of the polls, then the

23     envelope may not be opened without an order of

24     the court.

25          I would ask the parties to explain -- or
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1     determine if that's relevant to this Recount

2     Commission.

3          MR. REUBEN:  It was open.  We have no

4     reason -- isn't this the one that was opened?

5          At least I understand it, again, I could be

6     mistaken on the facts, Mr. Chairman, but I think

7     this envelope was opened.

8          Is that not true?

9          MR. DELANEY:  What do you mean by envelope?

10     The inner envelope is here and was not opened.

11          HONORABLE TODD ROKITA:  Not opened, that I

12     can tell.

13          MR. DELANEY:  There may be some outer one

14     that it was once in.

15          HONORABLE TODD ROKITA:  Mr. Brooks, I'll

16     let you go ahead.

17          MR. BROOKS:  First of all, again, talk

18     about where we are procedurally and how we are

19     suddenly acting like this is a matter that needs

20     to be resolved at this moment, if at all.

21          We set the procedures early on, and what's

22     now happened is we've taken an exhibit that was

23     challenged by us.  Mr. Reuben jumps in, acts as

24     if it's his challenge.  Pulled out a piece of

25     paper with a different name, and all of a sudden
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1     we're fishing around finding a brand new

2     unopened absentee.

3          None of that is right.  And at a minimum, I

4     would think this matter needs to be deferred

5     until our case comes around to determine what to

6     do.

7          These are matters that you can't try to

8     figure out why an envelope wasn't opened in ten

9     minutes or five minutes.  I mean, you have to

10     talk to some people.  Have to do a little bit of

11     research.  You know, it's just procedurally way

12     out of whack that he can take my challenge,

13     produce something that's unrelated to what we're

14     doing now, and all of a sudden what you have in

15     your hand isn't even what I challenged.

16          And I think one question is whether or not

17     the Commission is going to recognize the

18     procedures that it established where you've got

19     to make an exhibit what you want to make an

20     exhibit.

21          That did not happen.  No party identified

22     that unopened absentee.  That is a violation of

23     the procedures that you guys set in terms of how

24     we get here and what we're doing.  That's number

25     one.
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1          So the matter, seems to me, needs to be

2     deferred, at a minimum, until my case in chief

3     comes up, then we can decide what we want to do

4     with that particular exhibit, not that

5     particular absentee ballot.  Because what the

6     exhibit is -- I mean, to be honest, and I said

7     I'm just being honest, I have no clue why we

8     challenged that piece of paper.

9          So, I need to -- I mean, in and of itself,

10     it is totally meaningless because it's not

11     attached to anything.  I've spent no time

12     worrying about it because there's nothing that

13     can be done as a consequence of Exhibit 7.

14          Now we're way off of Exhibit 7 and way out

15     of procedure order.  So the questions,

16     procedurally, seems the matter should not come

17     up until my case in chief, since we are the ones

18     that did the challenge.

19          And number two, at that point, where do we

20     get the authority to suddenly start examining

21     exhibits that weren't exhibits?  I mean, if we

22     wait, we can all address that.

23          But I think that sums up where I am at the

24     moment.  I don't have a position on this

25     particular ballot other than what I just said.
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1     You know, we've been spending weeks and hundreds

2     of hours poring over this stuff and figuring out

3     what to do, and all of a sudden just sit here

4     and have Mr. Reuben assert my challenge and then

5     pull something out that wasn't challenged is not

6     right.

7          HONORABLE TODD ROKITA:  Okay.

8          MR. DELANEY:  Can I make a suggestion that

9     we mark this particular document as Commission's

10     Exhibit A and defer ruling on this until this

11     precinct comes up on the respondent side, and

12     that nobody is waiving -- nobody has waived any

13     of their arguments by this motion.  Just a way

14     to push it off.

15          MR. DURNIL:  I'd second that.

16          HONORABLE TODD ROKITA:  Discussion.

17          Hearing none.  All in favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Hearing no opposed,

21     so move.

22          I would still note for the record that,

23     Mr. Delaney, you made some assertions that if

24     it's valid or according to the law, let's go

25     ahead and open it.  I do want to point to when
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1     we do discuss this at a later time, there is

2     some statute out there for whatever policy or

3     reason saying don't do that.

4          But we can discuss the merits.

5          (Commission Exhibit A was marked for

6     identification.)

7          MR. DELANEY:  Yeah.  But if we could have

8     the Board of Accounts mark this as Commission's

9     Exhibit A because it's not otherwise marked.

10          HONORABLE TODD ROKITA:  Thank you.

11          Mr. Reuben, 17-002.

12          MR. REUBEN:  Excuse me just one moment.

13          We have nothing further.

14          HONORABLE TODD ROKITA:  Thank you.

15          New tally, please.

16          MR. KING:  Mr. Chairman, if I could have a

17     clarification from the State Board of Accounts.

18     Was what is now Commission Exhibit A originally

19     classified as a no vote by the State Board of

20     Accounts?

21          MR. WILLIAMS:  It wouldn't have been

22     classified as anything because it was in a

23     sealed envelope.

24          MR. KING:  Does not appear on the tally

25     sheet at all.  Okay.
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1          Then, Mr. Chairman, in that case, in Center

2     17-02, the retally would show 27 votes for

3     Mr. Elrod, 27 votes for Mr. Mahern, on the far

4     right the 3 disputed ballots for Mr. Elrod would

5     be 0, 3 disputed ballots for Mr. Mahern would

6     remain, and 1 no vote.

7          MR. BROOKS:  I'm sorry, could you repeat

8     those?

9          How many votes did Elrod have?

10          MR. KING:  27; 24 plus 3.

11          HONORABLE TODD ROKITA:  Mr. Skolnik.

12          MR. SKOLNIK:  Thank you, Mr. Chairman.

13          Precinct 7-003.

14          Undisputed valid ballots, Elrod 12, Mahern

15     141, disputed ballots, Elrod 4, Mahern 10, there

16     were 2 no votes tallied by the State Board of

17     Accounts.

18          MR. DURNIL:  I move we accept the

19     undisputed votes.

20          MR. DELANEY:  Second.

21          HONORABLE TODD ROKITA:  All in favor.

22          MR. DURNIL:  Aye.

23          MR. DELANEY:  Aye.

24          HONORABLE TODD ROKITA:  No opposed.  So

25     moved.
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1          Petitioner.

2          MR. BROOKS:  Can I ask if we can hold on a

3     minute.  I want to get my piece of paper out

4     before Mr. Reuben starts asserting any more of

5     my challenges.

6          Okay.  I'm ready.

7          HONORABLE TODD ROKITA:  Petitioner.  Come

8     on guys, we've got a long way to go.

9          MR. REUBEN:  I would like to direct the

10     Commission's attention, please, to Exhibit 17-3

11     No. 6.

12          On the -- in the area for the straight

13     party voting, I believe what you see is a

14     Republican oval, Republican emblem, and I guess

15     I'm not sure, and maybe once again it's my poor

16     vision, as to whether or not the Libertarian one

17     is also circled.

18          HONORABLE TODD ROKITA:  Are you alleging

19     that it is?

20          MR. REUBEN:  I mean, that's my review of

21     it.  I mean, I may be factually incorrect.  If I

22     am, then I withdraw my challenge.

23          HONORABLE TODD ROKITA:  Then we'll see the

24     original, please.

25          (Thereupon, the original ballot was
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1     presented.)

2          MR. REUBEN:  Thank you very much.  I

3     withdraw that.

4          It looks like it's the printed version.

5          HONORABLE TODD ROKITA:  Okay.

6          MR. REUBEN:  That's all I have.

7          HONORABLE TODD ROKITA:  Okay.  Retally,

8     please.

9          MR. KING:  Mr. Chairman, in Center 17-003,

10     the retally shows 16 votes for Mr. Elrod, 141

11     votes for Mr. Mahern, the 4 in the right column

12     disputed for Mr. Elrod are now 0, 10 votes cast

13     for Mr. Mahern remain disputed, 2 no votes.

14          HONORABLE TODD ROKITA:  Thank you,

15     Mr. King.

16          Go ahead, Mr. Skolnik.

17          MR. SKOLNIK:  Mr. Chairman, Precinct

18     17-005.  I would note for the record that the

19     entire precinct is disputed.

20          The undisputed valid ballots tallied by the

21     State Board of Accounts, Elrod 0, Mahern 0,

22     disputed ballots tallied, Elrod 28, Mahern 18.

23          MR. DURNIL:  Do we have a motion on the 0s?

24          HONORABLE TODD ROKITA:  Petitioner.

25          MR. REUBEN:  Yes, sir, thank you.
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1          Are you glad I can speak as quickly as I

2     can.

3          I'm referring placing the X next to 17-5,

4     Exhibit 4.  I would request, if I might, to have

5     the original ballot brought forward.  Based on

6     which I'll either withdraw my objection or

7     continue with it.

8          HONORABLE TODD ROKITA:  Exhibit 5, fellows.

9          MR. REUBEN:  Exhibit 4.

10          HONORABLE TODD ROKITA:  I'm sorry,

11     Exhibit 4.

12          MR. REUBEN:  Exhibit 4.

13          HONORABLE TODD ROKITA:  Okay.

14          (Thereupon, the original ballot was

15     presented.)

16          MR. REUBEN:  Thank you.

17          Well, I would call your attention to the

18     fact there are no poll clerk initials on this at

19     all, which brings into question whether this is

20     a proper board.

21          We understand with one there certainly is

22     not the voter issue, it's the official issue

23     with 3-12-1-12 kicks in.  But at what point do

24     they say:  Wait a minute, there's no -- there's

25     nothing here other than the clerk's name and her
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1     stamp, which is done prior to the poll -- prior

2     to election day.  By having no poll clerk's

3     initial on it at all, I think brings a little

4     more into question as to whether or not these

5     ballots with no poll person's initials are

6     valid.

7          HONORABLE TODD ROKITA:  Thank you.

8          Mr. Brooks.

9          MR. BROOKS:  There's no legal distinction

10     between one set of clerk's initial and two sets

11     of clerk's initials.  It is a ballot that is

12     legally the same as a ballot with one set of

13     initials unless, of course, you have some fraud

14     or some other accusation to go along with it.

15          HONORABLE TODD ROKITA:  Questions by

16     commissioners.

17          And we are on Exhibit 4 still, correct?

18          MR. REUBEN:  Yes, sir.

19          MR. DELANEY:  I take it that was, by

20     definition, counted by the precinct workers on

21     the computer machine on election day.

22          MR. REUBEN:  Yes, sir, this was counted, as

23     far as we can tell.  The machine is not

24     programmed, Mr. Delaney, to pick up.

25          MR. DELANEY:  I understand.  I've got to
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1     make sure that's the category we're in.

2          MR. REUBEN:  Yes.

3          HONORABLE TODD ROKITA:  My question will be

4     to Commission counsel.  What's the rules

5     regarding the clerk's initials?

6          MR. KING:  Under 3-1-12-1(b), "With the

7     exception of a special rule that applies to

8     absentee ballots.  A ballot that's been marked

9     by a voter is in compliance with the statute

10     that would otherwise not be counted solely as a

11     result of failure to act of an election officer,

12     such as a clerk, may nevertheless be counted in

13     a recount proceeding unless there is evidence of

14     fraud, tampering, misconduct, and the mere

15     failure to act is not by itself evidence of

16     fraud, tampering, or misconduct."

17          HONORABLE TODD ROKITA:  Thank you.

18          Any questions by commissioners?

19          Motion.

20          MR. DURNIL:  I move that we count the

21     ballot.

22          HONORABLE TODD ROKITA:  Second.

23          Any further discussion?  Hearing none, all

24     in favor.

25          MR. DURNIL:  Aye.
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1          MR. DELANEY:  Aye.

2          HONORABLE TODD ROKITA:  Aye.

3          Hearing no opposed, so moved unanimously.

4          Mr. Reuben.

5          MR. REUBEN:  We're through -- I'm sorry,

6     we'll withdraw any further in 17-5.

7          HONORABLE TODD ROKITA:  Thank you.

8          Retally when you're ready.

9          MR. KING:  Mr. Chairman, with clarification

10     from respondent, that the only challenge in the

11     whole precinct was made by petitioner?

12          Mr. Brooks?

13          MR. BROOKS:  Pardon?

14          MR. KING:  For purposes of the retally, the

15     entire precinct was challenged, was that solely

16     by petitioner or did respondent --

17          MR. BROOKS:  I believe so.

18          MR. KING:  Okay.  Thank you.

19          Mr. Chairman, the retally in Center 17-5

20     would be 28 votes cast for Mr. Elrod, 18 votes

21     cast for Mr. Mahern, the same numbers on the far

22     right would now become 0.

23          HONORABLE TODD ROKITA:  Okay.  Thank you.

24          Mr. Skolnik.

25          MR. BOCK:  Wait a minute.
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1          MR. KING:  Did I misunderstand the answer?

2          MR. BOCK:  Yeah.

3          MR. KING:  I'm sorry, I misunderstood your

4     answer.

5          I'm sorry, I misunderstood your answer.

6          MR. BOCK:  Yeah.

7          MR. KING:  Thank you for your -- that's why

8     I asked for clarification.

9          MR. BROOKS:  I'm sorry.

10          MR. KING:  Pardon me, Mr. Chairman.  The

11     retally on 17-005 would be 28 votes for

12     Mr. Elrod, 0 for Mr. Mahern, on the right column

13     the 28 disputed votes for Mr. Elrod would be 0,

14     18 votes for Mr. Mahern would remain as

15     disputed.

16          HONORABLE TODD ROKITA:  From a procedural

17     perspective, from now I will ask the parties

18     when Mr. King or Mr. Skolnik retally, give me

19     some sign that you're okay with it so I don't

20     jump ahead and cause a lot of havoc

21     unnecessarily.

22          Just give me a sign that you agree with

23     Mr. King or you don't, so I can go to the next

24     precinct or not.

25          MR. BROOKS:  Right.
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1          HONORABLE TODD ROKITA:  Mr. Skolnik.

2          MR. SKOLNIK:  Thank you, Mr. Chairman.

3          Center 17-6.

4          Undisputed valid ballots tallied, Elrod 38,

5     Mahern 93, disputed ballots tallied, Elrod 4,

6     Mahern 8.

7          MR. DURNIL:  I'll move to accept the

8     undisputed votes.

9          MR. DELANEY:  Second.

10          HONORABLE TODD ROKITA:  All in favor.

11          MR. DURNIL:  Aye.

12          MR. DELANEY:  Aye.

13          HONORABLE TODD ROKITA:  Aye.

14          Hearing no opposed, so moved unanimously.

15          Petitioner.

16          MR. REUBEN:  Yes, sir, thank you.

17          17-6, where we are, I believe, I would like

18     to call your attention to Exhibits 21 through

19     26.  These are the same issues, I believe.

20          HONORABLE TODD ROKITA:  Exhibits -- one

21     more time.

22          MR. REUBEN:  21 through 26.

23          HONORABLE TODD ROKITA:  Thank you.

24          MR. REUBEN:  The issue we're raising is

25     the -- deals with spoiled ballots, and the
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1     spoiled ballots that apparently are these six

2     that were, we think, remade, but there's no

3     indication as to why the spoiled

4     ballots -- those ballots were determined to be

5     spoiled, which I think is a requirement.

6          HONORABLE TODD ROKITA:  Thank you.

7          Mr. Brooks.

8          MR. BROOKS:  Unless I'm missing something,

9     there's no indication, whatsoever, that these

10     ballots were remade.

11          There are a number of reasons why a ballot

12     could be void.  Running the machine, see what

13     they've done, changed their mind, take it out,

14     just give them another ballot and they vote.

15          Granted, there's supposed to be some reason

16     for voiding, but my observation, those are few

17     and far between.

18          There is just no basis to assume this was

19     remade that required more paperwork.  It is, at

20     worse, failure to act of an official.

21          HONORABLE TODD ROKITA:  Questions by

22     commissioners.

23          MR. DELANEY:  Let me ask the Board of

24     Accounts, what usually happens to void ballots?

25     Are they usually torn up and thrown in an
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1     envelope that says "void"?

2          MR. WILLIAMS:  Each county is different,

3     but usually kept together and, I believe, in

4     this case, normally they're put in one of the

5     plastic bags all together and spoiled.

6          MR. KING:  Mr. Chairman, to confirm, that

7     would be the procedure required by statute.

8          And also to ask State Board of Accounts to

9     clarify with regard to these exhibits.  Are

10     these listed under any category on your tally

11     sheet?

12          MR. WILLIAMS:  No, they would not be.

13          MR. DELANEY:  Would you help me.  Do you

14     have the tally sheets that were at the polls

15     that night?

16          Do they list how many void ballots?

17          MR. WILLIAMS:  I don't know.

18          MR. DELANEY:  Because they have to account

19     for every ballot.  How many returned?

20          MR. WILLIAMS:  I don't know if there would

21     be anything in that precinct.

22          MR. REUBEN:  The reason for it is very

23     simple also, is to avoid a problem that would be

24     created by somebody doing something they

25     shouldn't be doing.
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1          HONORABLE TODD ROKITA:  Are you saying you

2     looked at the night-of-election tally sheets and

3     find that these are not accounted for?

4          MR. REUBEN:  I'm saying there's no reason

5     for it.  I don't think there's been any

6     accounting for it.

7          HONORABLE TODD ROKITA:  But have you looked

8     at the night-of-election tally sheet?

9          MR. REUBEN:  Night-of-election tally sheet?

10          HONORABLE TODD ROKITA:  That your

11     commissioner is talking about.

12          MR. DELANEY:  You know the sheet every

13     night they list -- I'm not Larry's commissioner.

14          MR. REUBEN:  Let the record reflect that

15     very clearly.

16          MR. DELANEY:  God forbid.

17          MR. REUBEN:  Mine or yours.

18          MR. DELANEY:  There's a form you fill out

19     with how many ballots you fill out every night

20     and how many disposed of.  I think there's a

21     place on there for voided ballots.

22          MR. REUBEN:  There is.

23          MR. BROOKS:  Mr. Chairman, this is getting

24     so dangerously close to where we were before.

25          Mr. Reuben has presented six ballots, and
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1     only six ballots, which are properly marked

2     "void," properly run through.  He has given you

3     no evidence whatsoever that there's anything

4     wrong.  And now we're going to go searching for

5     evidence for him again.  This is just not the

6     procedure.

7          If he had some issue, it was his

8     responsibility to make it an exhibit and bring

9     the case before you.

10          MR. REUBEN:  And I have done that.  I have

11     identified 21 through 26, Mr. Brooks.  They're

12     properly identified.  They've been identified

13     throughout.  And I have done that.

14          MR. DELANEY:  You're supposed to talk to

15     us, sir.

16          MR. REUBEN:  Well, I'm sorry.  I beg your

17     pardon.  I have done what he's told me, but he

18     has now told you that I didn't do it.

19          MR. DELANEY:  This time I must say that he

20     actually has them as exhibits.

21          MR. BROOKS:  No, but I'm saying that you're

22     asking them to go find ballot counts.  Those can

23     be exhibits and are a limitation.

24          What I'm saying is, no doubt that the

25     exhibits are here, but he's provided you with
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1     nothing.

2          MR. DELANEY:  I can put some reliance in

3     the State Board of Accounts report, and they

4     answered my question for the most part.

5          They say 136 counted, 9 spoiled, 404 unused

6     which is 549, that's good math.  And there's a

7     difference of 1.

8          HONORABLE TODD ROKITA:  That's 550.

9          MR. DELANEY:  That's how many paper ballots

10     you got that were clean and ready to go.  There

11     were 136 voted, 9 spoiled, 404 being returned as

12     unused.  So there's a mathematical error of one

13     ballot.

14          HONORABLE TODD ROKITA:  I don't know if

15     that's what the petitioner's alleged.

16          MR. DELANEY:  I assume that is your point.

17          MR. REUBEN:  That is the point.  There's no

18     way to know exactly, as Mr. Brooks has

19     indicated, they're properly marked "void."

20     Well, there's no way by which I think we can

21     determine whether or not they're properly marked

22     void.  They're marked void, but they're marked

23     "void" in different directions, different

24     angles.

25          I think there's simply a question whether
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1     or not these ballots were properly voidable.

2          HONORABLE TODD ROKITA:  I'm starting to

3     agree with Mr. Brooks here.

4          We can't as the Commission make the cases

5     for the parties.  We're relying on you properly

6     to make a case of what specifically the reason

7     is that a vote should be counted or not counted.

8          You've given me 6 voided ballots, there

9     were 9 total, and I'm supposed to make a case

10     out of that.

11          I'm getting confused as to what you're

12     asking me to do.

13          MR. DELANEY:  I move that we deny the

14     challenge as to Exhibits Nos. 21 through 26.

15          MR. DURNIL:  Second.

16          HONORABLE TODD ROKITA:  Discussion.

17          Hearing none, all in favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          Hearing no opposed, so moved unanimously.

22          Thank you.

23          Retally when you're ready.

24          MR. KING:  There are more.

25          HONORABLE TODD ROKITA:  I'm sorry.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 285

1          Petitioner.

2          MR. DELANEY:  You've got any more on this

3     precinct?

4          MR. REUBEN:  I'm sorry, no, I do not.

5          HONORABLE TODD ROKITA:  Retally.

6          MR. KING:  Mr. Chairman, in Center 17-6,

7     the retally would show 42 votes for Mr. Elrod,

8     93 for Mr. Mahern, far right column the 4 votes

9     for Elrod would become 0, 8 votes cast for

10     Mr. Mahern would remain disputed.

11          MR. SKOLNIK:  Center 17-007.

12          Undisputed valid ballots tallied, Elrod 78,

13     Mahern 68.  Disputed ballots tallied, Elrod 6,

14     Mahern 1.  There were 2 no votes tallied.

15          MR. DURNIL:  Move we accept the undisputed

16     votes.

17          MR. DELANEY:  Yes, second that.

18          HONORABLE TODD ROKITA:  All in favor.

19          MR. DURNIL:  Aye.

20          MR. DELANEY:  Aye.

21          HONORABLE TODD ROKITA:  Aye.

22          So moved unanimously.

23          Petitioner.

24          MR. REUBEN:  Thank you.  I would direct

25     your attention, please, to Precinct 17-7,
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1     Exhibit 1.  I would call your attention, please,

2     to the backside of the ballot.

3          And I would suggest to you all that that

4     mark, whatever it may be, that up and down on

5     the judge's column constitutes distinguishing

6     mark.

7          HONORABLE TODD ROKITA:  Thank you.

8          Mr. Brooks.

9          MR. BROOKS:  Am I on the right ballot?

10          HONORABLE TODD ROKITA:  Exhibit 1.

11          MR. BROOKS:  I'm not.  That would explain

12     it.

13          Ah, yes.  I mean, actually, I can give you

14     a list of precincts that have that -- or ballots

15     that have that issue.  It is clear that this

16     particular individual is just indicating that he

17     or she does not want to vote on the judges.

18          I don't think there's anything remarkable

19     about it, nor is there intent with respect to

20     Elrod/Mahern hidden in any way.

21          MR. REUBEN:  If that's the case, then what

22     does that voter do with Judge 14A Bob Altice?

23          The line is going through Borges(phonetic)

24     to Welch as an indication of write out, which I

25     never heard of before.  Then does that mean that
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1     Altice is voted in?  Moreover, that line goes

2     through the township assessor.

3          Does that line through the township

4     assessor mean that they were or were not voting

5     for the R or the D, neither, trying to vote for

6     both?

7          This is an up-and-down line that could only

8     have been made on purpose.  This is not a kind

9     of stray mark -- in fact, it is the only thing

10     on the backside -- on that side of the ballot.

11     It is not as though the voter is making one of

12     those marks in the oval, just slipped a pen a

13     little bit.  This is intentional.  It had to be

14     an intentional mark going up and down and

15     around.

16          HONORABLE TODD ROKITA:  Questions by

17     commissioners.

18          MR. DURNIL:  Point out that each and every

19     one of those judges was a winner.  There was no

20     contest.  So it's logical just to mark them out.

21          HONORABLE TODD ROKITA:  Other questions.

22          MR. DELANEY:  I don't see the intent to

23     notify the world, which I haven't seen in other

24     cases, too.  So I don't think this one presents

25     the same problem.  But a checkmark or set of
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1     initials might.

2          HONORABLE TODD ROKITA:  Motion.

3          MR. DURNIL:  I move we accept the ballot.

4          MR. DELANEY:  Second.

5          HONORABLE TODD ROKITA:  Discussion.

6          All in favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          Hearing no opposed, so moved.

11          Mr. Reuben.

12          MR. REUBEN:  Exhibit No. 2, backside.

13     Similar, but not identical issue.

14          And, yes, they were all winners.  All 20

15     judges who ran all got elected.

16          Kind of not the point of this ballot.

17          HONORABLE TODD ROKITA:  Anything

18     additional, Mr. Brooks?

19          MR. BROOKS:  No.

20          HONORABLE TODD ROKITA:  Questions by

21     commissioners.

22          Hearing none, a motion.

23          MR. DURNIL:  Move we accept the ballot.

24          HONORABLE TODD ROKITA:  Second.

25          Discussion.  All in favor.
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1          MR. DURNIL:  Aye.

2          MR. DELANEY:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          Hearing no opposed, so moved unanimously.

5          Mr. Reuben.

6          MR. REUBEN:  I have nothing further in

7     17-7.

8          HONORABLE TODD ROKITA:  Thank you.

9          Retally when ready.

10          MR. KING:  Mr. Chairman, in Center 17-7,

11     Mr. Elrod would show 84 votes, Mr. Mahern would

12     show 68.  The 6 in the far right column for

13     Mr. Elrod would become 0, 1 ballot cast for

14     Mr. Mahern remains in dispute, and 2 no votes.

15          HONORABLE TODD ROKITA:  Parties okay?

16     Mr. Skolnik.

17          MR. SKOLNIK:  Center 17-8 undisputed valid

18     ballots, Elrod 40, Mahern 38.  Disputed ballots

19     tallied, Elrod 9, Mahern 14.

20          MR. DURNIL:  I move we accept the

21     undisputed votes.

22          MR. DELANEY:  Second.

23          HONORABLE TODD ROKITA:  All in favor.

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 290

1          HONORABLE TODD ROKITA:  Aye.

2          So moved unanimously.

3          Mr. Reuben.

4          MR. REUBEN:  Thank you.  If I can have a

5     moment.

6          I withdraw 17-8.

7          HONORABLE TODD ROKITA:  Thank you.

8          Retally.

9          MR. KING:  Mr. Chairman, in Center 17-8,

10     the results would show 49 for Mr. Elrod, 38 for

11     Mr. Mahern, the 9 shown in the right column as

12     disputed for Mr. Elrod become 0, 14 remain

13     disputed for Mr. Mahern, and no no votes.

14          MR. BROOKS:  Mr. Chairman, I do want to ask

15     one question.  We've been sort of going through

16     Mr. Skolnik on occasion asking whether

17     Mr. Reuben is preserving precincts that he

18     challenged as a whole precinct, and by and large

19     we're going through here, he's saying yes for

20     contest.

21          In 13-4, for example, maybe I

22     mistranscribed here, but I don't show 13-4 as

23     subject to a contest petition.

24          My only point is, did you do all

25     of -- whatever is in his contest is in his
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1     contest.  Once we're done with the recount part

2     of it, I mean, we don't need to repeat that.

3          If you're looking at me to confirm what he

4     contested or not, I just don't think that's the

5     right procedure.

6          I mean, he gets to contest whatever he's

7     got in his petition, regardless of what we're

8     saying here.

9          HONORABLE TODD ROKITA:  I think that kind

10     of goes to my question earlier.  I'm trying to

11     determine with regard to contested on the tally

12     sheet, when it says entire precinct disputed,

13     it's all the petitioner's contests when an

14     entire precinct has been disputed.  You

15     responded earlier that, no, you had one in the

16     recount part of it that you were disputing the

17     entire precinct.

18          MR. BROOKS:  Yes.  I guess my point is once

19     the recount part of this is closed for him, then

20     he's entitled to whatever he's got as exhibits

21     for his contest, and it is what it is.  It's in

22     the petition.

23          HONORABLE TODD ROKITA:  I see.  So you're

24     saying this document --

25          MR. BROOKS:  If he said, "Yes, 13-4 to
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1     challenge the whole precinct," but it's not in

2     his contest petition, it's not a question of

3     saying, "Are you preserving that for your

4     contest?"

5          He either has a contest or he doesn't.

6          HONORABLE TODD ROKITA:  So you're saying

7     the SBA tally sheet doesn't control his contest.

8     His petition for contest controls what he wants

9     to contest.

10          MR. BROOKS:  Right.  Whatever exhibits

11     there are as exhibits for his contest, as well.

12          HONORABLE TODD ROKITA:  Okay.  Appreciate

13     that for the record.

14          Do you have any response to that?

15          MR. REUBEN:  No, sir.

16          HONORABLE TODD ROKITA:  Do the parties

17     agree with the retally of 17 -- what was it?

18          MR. KING:  8.

19          MR. SKOLNIK:  8.

20          HONORABLE TODD ROKITA:  8.

21          MR. BROOKS:  49/38?  Yeah.

22          HONORABLE TODD ROKITA:  Mr. Skolnik.

23          MR. SKOLNIK:  Mr. Chairman, I would note

24     that the tally sheet prepared by the State Board

25     of Accounts notes which precincts -- which
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1     instances and which entire precinct has been

2     disputed.

3          I would advise counsel that we don't have

4     any additional information right here in front

5     of us as to whether this is a dispute pertaining

6     to the contest or the recount.  It may be in the

7     materials.

8          MR. BOCK:  Mr. Skolnik, if I can point out

9     that the State Board of Accounts' sheets refers

10     to a specific statute which permits you to

11     contest a precinct for the purposes of

12     demonstrating that all the votes in the precinct

13     should be thrown out.  Which is not a part of

14     the contest statutes; it's part of the recount

15     procedures.

16          I think the State Board of Accounts'

17     information only pertains to the recount.

18          MR. SKOLNIK:  I was just noting that the

19     only State Board of Accounts tally sheet here

20     just indicates the precinct -- the entire

21     precinct has been disputed.  It doesn't indicate

22     which party disputed or the basis for what may

23     be in dispute.

24          Precinct Center 17-9.

25          Undisputed valid ballots tallied, Elrod 14,
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1     Mahern 94.  Disputed ballots Elrod 5, Mahern 25.

2     1 no vote was tallied by the State Board of

3     Accounts.

4          MR. DURNIL:  I move that we accept the

5     undisputed votes.

6          MR. DELANEY:  Second.

7          HONORABLE TODD ROKITA:  All in favor.

8          MR. DURNIL:  Aye.

9          MR. DELANEY:  Aye.

10          HONORABLE TODD ROKITA:  Aye.

11          So moved unanimously.

12          Petitioner.

13          MR. REUBEN:  We withdraw.

14          HONORABLE TODD ROKITA:  Thank you.

15          Retally.

16          MR. KING:  Mr. Chairman, in Center 17-9,

17     the retally shows 19 votes for Mr. Elrod, 94

18     votes for Mr. Mahern, the far right column the 5

19     disputed ballots for Mr. Elrod are now 0, 25

20     ballots remain in dispute cast for Mr. Mahern,

21     and 1 no vote.

22          HONORABLE TODD ROKITA:  Seeing no objection

23     by the parties.

24          Mr. Skolnik, next precinct.

25          MR. SKOLNIK:  Center 17-10.
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1          Undisputed valid ballots tallied, Elrod 36,

2     Mahern 31, disputed ballots tallied, Elrod 3,

3     Mahern 6, 2 no votes tallied by the State Board

4     of Accounts.

5          MR. DURNIL:  Move to accept the undisputed

6     votes.

7          MR. DELANEY:  Second.

8          HONORABLE TODD ROKITA:  All in favor.

9          MR. DURNIL:  Aye.

10          MR. DELANEY:  Aye.

11          HONORABLE TODD ROKITA:  So moved.

12          Petitioner.

13          MR. REUBEN:  Withdraw.

14          HONORABLE TODD ROKITA:  Thank you.

15          Retally.

16          MR. KING:  Mr. Chairman, in 17-10, the

17     retally would show 39 votes for Mr. Elrod, 31

18     votes for Mr. Mahern, the 3 votes in the far

19     right column for Mr. Elrod now become 0, 6

20     ballots remain -- cast for Mr. Mahern remain in

21     dispute, and 2 no votes.

22          HONORABLE TODD ROKITA:  Seeing no objection

23     by the parties.

24          Next precinct, Mr. Skolnik.

25          MR. SKOLNIK:  Center 17-11.
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1          Undisputed valid ballots, Elrod 52, Mahern

2     72.  Disputed ballots tallied, Elrod 10, Mahern

3     3.  3 no votes tallied.

4          MR. DURNIL:  Move to accept the undisputed

5     votes.

6          MR. DELANEY:  Second.

7          HONORABLE TODD ROKITA:  All in favor.

8          MR. DURNIL:  Aye.

9          MR. DELANEY:  Aye.

10          HONORABLE TODD ROKITA:  Aye.

11          So moved.

12          Mr. Petitioner.

13          MR. REUBEN:  Thank you, sir.

14          We pass.

15          HONORABLE TODD ROKITA:  Thank you.

16          Retally.

17          MR. KING:  Mr. Chairman, in Center 17-11,

18     the retally shows 62 votes for Mr. Elrod, 72

19     votes for Mr. Mahern, the 10 disputed votes for

20     Mr. Elrod in the right column become 0, 3 votes

21     cast for Mr. Mahern remain disputed, 3 no votes.

22          HONORABLE TODD ROKITA:  Seeing no objection

23     by the parties.

24          Next precinct.

25          MR. SKOLNIK:  Center 31.  I note for the
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1     record that the State Board of Accounts' tally

2     reflects that this entire precinct was disputed.

3          Undisputed valid ballots tallied by the

4     State Board of Accounts, Elrod 92, Mahern 66.

5     Disputed ballots tallied, Elrod 29, Mahern 25.

6     There were 4 no votes tallied.

7          MR. DURNIL:  Move to accept the undisputed

8     vote.

9          MR. DELANEY:  Second.

10          HONORABLE TODD ROKITA:  All in favor.

11          MR. DURNIL:  Aye.

12          MR. DELANEY:  Aye.

13          HONORABLE TODD ROKITA:  Aye.

14          So moved.

15          Petitioner.

16          MR. REUBEN:  Thank you.

17          Well, in no particular order of issue, we

18     have several issues in this precinct which I

19     would like to raise your attention for purposes

20     of this recount.

21          We believe there were 34 absentee ballots

22     cast.  Ten for --

23          MR. BROOKS:  Do I get a packet of whatever

24     you're handing out?

25          MR. REUBEN:  I'm not handing out anything.
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1          MR. BROOKS:  The packet they just got, it

2     wasn't from you?

3          MR. REUBEN:  No.

4          MR. BROOKS:  Never mind.

5          MR. REUBEN:  Okay.  There were 34 absentee

6     ballots, we believe, that were counted -- or

7     that were cast.  Ten went for Mr. Mahern, 7 went

8     for Mr. Elrod.  There are 17 absentee ballots

9     which are missing.  Missing, as in nowhere to be

10     found.

11          I'm sorry, is there a question?

12          MR. DELANEY:  Go ahead.

13          MR. REUBEN:  Okay.  We don't know how those

14     votes were cast, all we can tell you is that

15     they're not here, which raises, I think, a

16     serious question about the absentees -- the

17     validity of those that are here.

18          There were some of those that were voted,

19     we think, by the traveling board.  There are a

20     couple voted directly by the voters.  But be

21     that as it may, there were 34 ABS in the book,

22     only 17 of them were counted.  Again, 10 were

23     for Mahern, 7 for Elrod.

24          There are 11 remakes identified on the

25     ballots as remakes.  There are 6 spoileds, none
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1     were ABS, and there were 4 no votes.

2          None of these numbers, as far as we can

3     figure out, in any way can be massaged to fit

4     any calculation that would justify any of the

5     other numbers.

6          None of the remakes, from what we can tell,

7     match markings on the spoileds, which further

8     gives some indication something is going on down

9     there.  Again, I don't have any evidence of

10     fraud at this point.  I only bring forward to

11     you the information about the numbers.

12          There are -- in this precinct, there

13     were -- again, we'll get into the contest later

14     about ballots that were for the wrong election

15     that were distributed here.

16          HONORABLE TODD ROKITA:  Is this a contest

17     issue or a recount issue?

18          If it's a recount issue, what are you

19     asking us to do?

20          What are you asking us to count or not

21     count, exactly?

22          MR. REUBEN:  Well, I'm asking that the

23     persons who we can identify, who cast their

24     vote, whose ballots now seem to be missing, we

25     think they ought to be able to vote.  I think
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1     you've got the authority to order that.

2          We have people who voted, whose materials

3     we can prove got to someplace, and they're now

4     gone.  Not for any of us to be able to have

5     reviewed, but they're gone.

6          HONORABLE TODD ROKITA:  How are we supposed

7     to count their vote if they're gone?

8          MR. REUBEN:  Well, I think you have the

9     authority to let them revote.

10          HONORABLE TODD ROKITA:  Under an election

11     contest, sir, but not prior to recount

12     proceeding.  But I will let you finish your

13     argument.  I won't argue with you.

14          MR. REUBEN:  I don't mean to argue with you

15     either.

16          The issue in 30-1 here kind of intertwines

17     with what our questionable practice is down

18     there, with things disappearing.  And at the

19     same time, the contest issue about proper

20     distribution of ballots and proper printing of

21     ballots, and such.

22          And I don't know if it is easier to somehow

23     rather have the one precinct where -- I think

24     there's one where there are more issues that

25     combine contest and recount, to maybe set aside,
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1     deal with as a contest and recount together.

2          The issues do intertwine.  I understand

3     what you're saying, some say you can order other

4     certain remedies, or procedure, or you can only

5     order other remedies.

6          I'm not asking the ones that have been

7     counted be thrown out, I'm asking to somehow

8     allow the other voters to be brought in.

9          We've got not only the missing ballot issue

10     and the wrong ballot issue, but there was --

11          HONORABLE TODD ROKITA:  Anything else,

12     petitioner, on this?

13          You cited all the exhibits in this

14     precinct, right?

15          MR. REUBEN:  Yes, that's why I'm trying to

16     answer your question about which are only

17     recount issues right now, as opposed to being

18     either contest or blended ones, if you will.

19          You know, again, that's part of our

20     objection here is, again, we've got these 11

21     remakes.  There are only 6 spoils.

22          What was remade?  We don't know what was

23     remade.  And there should be a -- for remade

24     ballots, there should be something that had been

25     remade.
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1          We can't -- at least we didn't find

2     anything that would evidence the remade ones.

3     So the 11 that are remakes I think are in

4     question as well, because you've got to remake

5     something.  And the remake should be in an

6     envelope that we can identify, at least, by

7     number.

8          We couldn't identify which are which, but

9     there are not 11 remade -- not 11 ballots that

10     were remade, but there are 11 remakes.

11          HONORABLE TODD ROKITA:  All right.

12          Are you finished?

13          MR. REUBEN:  Yeah, for the moment.

14          HONORABLE TODD ROKITA:  Mr. Brooks.

15          MR. BROOKS:  I'm not sure what I'm

16     responding to.

17          HONORABLE TODD ROKITA:  Okay.  I'll ask

18     counsel, can you shed any light on this

19     pertaining to the law?  What's required under

20     the statute and the remake of ballot?  What's

21     required under the statute when you spoil a

22     ballot, so we can make sense out of this?

23          MR. KING:  Yes, Mr. Chairman.  I can do

24     that.

25          MR. BROOKS:  Before we do that,
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1     Mr. Chairman, did he ask us to do anything?

2          MR. DELANEY:  I heard him ask for more

3     people be allowed to vote.

4          MR. BROOKS:  Before we get into discussion,

5     I guess, I would like to know what he's asking

6     the Commission to do, as opposed to start trying

7     to explain questions, with all due respect.

8          Do you understand what I'm saying?  If he's

9     not asking us to do anything, then we need to

10     move on to the next precinct.

11          If he's asking us to do something that he's

12     done in the recount, he needs to say what it is

13     and I'll respond.  I just don't have anything to

14     respond to, but I'm a little hesitant to get

15     into investigating issues without a request for

16     something specific to do -- or remedy what's he

17     asking.

18          HONORABLE TODD ROKITA:  I understand that.

19          I would like counsel to explain, for the

20     record and myself, what the business of a remake

21     is so I can understand these arguments better.

22          MR. KING:  Certainly.  Mr. Chairman,

23     Members of the Commission, in an optical scan

24     ballot election, a ballot may be fed through a

25     tabulator either at a precinct or central
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1     location.  If the ballot is found to be damaged

2     or defective, Indiana Code 3-12-3, I believe

3     Section 5, calls for a bipartisan remake team to

4     take the damage or defective ballot, and to the

5     extent that the voter's intent can be

6     ascertained, to make a new ballot that can be

7     fed into the machine, while the damaged or

8     defective ballot is properly labeled, and the

9     remade ballot is also labeled "remake."

10          HONORABLE TODD ROKITA:  Mr. Reuben, in a

11     sentence, what are you asking us to do?

12          MR. REUBEN:  I want the remade ballots out.

13          Unless we can identify by spoiled ballot to

14     remade ballot, which is what your counsel has

15     now confirmed, the question about the validity

16     of those remakes is on the table.

17          And I would suggest to you that, unless we

18     can correlate a remade ballot with a spoiled

19     one, if you will, that the remakes are not

20     valid.

21          HONORABLE TODD ROKITA:  Okay.

22          Mr. Brooks.

23          MR. BROOKS:  Well, I guess I would ask

24     Mr. Reuben to identify the ballots that he's

25     asking to be -- are you suggesting that every



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 305

1     ballot that has a remake on it should be not

2     counted?

3          MR. REUBEN:  That's what they're asking me.

4          MR. BROOKS:  I mean, is that what you're

5     asking?

6          HONORABLE TODD ROKITA:  Are you saying that

7     the remade ballots you do not want counted, all

8     of them, all 11?

9          MR. BROOKS:  If the basis of the point is

10     that there's no ballot to compare to for the 17

11     missing absentees, some of which were remade,

12     the idea is that those votes, because the

13     underlying ballots are gone, should be not

14     counted.  We agree, and I'm happy to help you

15     identify the remakes of these and any other ones

16     that he's asking.

17          MR. REUBEN:  Mr. Brooks has very coyly

18     combined those two issues.  They're not the

19     same.

20          We are suggesting to you -- or telling you

21     that there are 17 missing absentee ballots,

22     period.  They have nothing to do with the spoil

23     issue.

24          We're suggesting -- the spoiled ones are

25     not absentee.  We're suggesting to you,
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1     consensual with what Mr. King just said to you,

2     when you have a spoiled ballot, that the

3     machine, for whatever reason, doesn't take it,

4     that there's a bipartisan remake team.  To the

5     extent that remake team can identify what the

6     voter's intent was on the rejected from their

7     machine ballot, the remake team, in a bipartisan

8     way, redoes the ballot and marks it like a

9     ballot that's now been rejected by the machine,

10     and identifies it one to one.

11          We don't have that here.  So I'm suggesting

12     to you, somehow or another, there are, again, 11

13     remakes, only 6 spoiled, and the 6 spoiled, from

14     what we can tell, are not identified to which

15     remake.

16          I'm suggesting to you, therefore, those

17     remakes are void ballots because they're not

18     property correlated with the rejected ballots.

19          HONORABLE TODD ROKITA:  What statute do you

20     point to, or what legal evidence do you cite for

21     that position for this Commission not to count

22     them.  What makes the ballot invalid --

23          MR. REUBEN:  Well, I guess --

24          HONORABLE TODD ROKITA:  -- without the

25     ability to correlate?



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 307

1          MR. REUBEN:  I guess Mr. King read the

2     statute where it said that here's the process.

3          MR. DELANEY:  What's the cite again?

4          MS. ROBERTSON:  Starts at 3-12-3-5 and

5     continues.

6          HONORABLE TODD ROKITA:  You cited some --

7     so far, all I'm hearing from you is some

8     clerical irregularity, if that.  I'm not seeing

9     where the "don't count these ballots" basis and

10     law comes from.

11          MR. REUBEN:  Well, there are many statutes

12     here which talks about what shall be done, and

13     what should be done, and what may be done.  But

14     doesn't have a clause which also says if this is

15     not done, the ballots are void or rejected.

16          There are many of those in here.

17          MR. DELANEY:  You use the word "correlate."

18          MR. REUBEN:  Yeah, but --

19          MR. DELANEY:  Hold on.  I got the ballot in

20     my hand that got ripped so the scanner won't

21     count it.  I'm going to make a duplicate.  And

22     I'm going to do it with a bipartisan team, and

23     mark it as duplicate.

24          What do I do with the one that got ripped

25     and torn?
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1          MR. REUBEN:  You keep it in a separate

2     envelope.  You mark it, for example, spoiled 1,

3     and the remade as remade 1.

4          MR. DELANEY:  So you can correlate them?

5          MR. REUBEN:  So you can correlate.

6          MR. DELANEY:  So are you saying we don't

7     have both sides of the remake?

8          MR. REUBEN:  Yes.

9          MR. DELANEY:  We have only the duplicate.

10          MR. REUBEN:  We have the 11 remade, but not

11     the ones that were rejected.

12          And that is the reason --

13          MR. DELANEY:  Okay.  And these 11 remade,

14     do we have information as to whether both

15     parties participated in the remake?

16          MR. REUBEN:  No.

17          MR. DELANEY:  So they're not initialed by

18     the two parties or anything like that?

19          MR. REUBEN:  I think some were.

20          HONORABLE TODD ROKITA:  Mr. King, did you

21     want to put something on record?

22          MR. KING:  Mr. Chairman, just to say, not

23     to dispute Mr. Reuben's characterization of how

24     I described 3-12-3, but to say that that, of

25     course, was in the context of 3-12-1-12, which
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1     has been previously discussed.  Noting that

2     there are various requirements for election

3     officers to act, and the failure to act can,

4     nonetheless, permit the counting of a ballot in

5     a recount proceeding with the exceptional case

6     of lack of bipartisan initials on an absentee

7     ballot.

8          HONORABLE TODD ROKITA:  Thank you.

9          MR. DELANEY:  So now you're saying we don't

10     have the original ballots.  And we don't have a

11     written record that it was done in a bipartisan

12     fashion for the remakes.

13          MR. REUBEN:  So what we really have is a

14     ballot that was not made by the voter.  We've

15     got a ballot made by somebody else.  We've got

16     11 of them here.

17          MR. DELANEY:  Was this done at the precinct

18     or at the downtown county at some later point;

19     do you know?

20          MR. REUBEN:  No, sir, I don't.

21          MR. DELANEY:  If I understand you right,

22     you're dividing all of it into two parts.  One

23     part is this remake.  And I think you're talking

24     about a totally other subject, which I want to

25     see if I can get some information on.
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1          If I understand the State Board of

2     Accounts' report, it seems to say there were 34

3     absentee ballots, at least, maybe 35, because 35

4     are on the poll list.

5          If I read the totals, tell me if I'm wrong.

6     In this contest, we come up with this -- or

7     dispute we come up with 7 votes for Mr. Elrod,

8     10 votes for Mr. Mahern.  I don't see any no

9     votes; is that right?

10          MR. WILLIAMS:  That's correct.

11          MR. DELANEY:  So only 17 ballots found out

12     of 34 or 35.

13          MR. WILLIAMS:  Correct.

14          MR. DELANEY:  So there are either 17 or 18

15     that are missing.

16          MR. REUBEN:  Mr. Delaney, without naming

17     names, we know who the -- if you get 34 or 35,

18     we know that one other voter by name, and I'm

19     not going to mention that.

20          But we are able to identify the 34, 35

21     votes.

22          MR. DELANEY:  So you solved that issue.

23          But what do we do with the other 17?

24          Can we tell who the 17 voters were?  Not

25     which ballot is his, but can we tell?



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 311

1          MR. REUBEN:  By name?

2          MR. DELANEY:  Yeah.

3          MR. REUBEN:  Yes, because they're

4     absentees.

5          MR. DELANEY:  Back in their envelopes, is

6     that how we do it?

7          MR. REUBEN:  The envelopes that we do have

8     will identify --

9          MR. DELANEY:  Wait a minute.

10          They put the ballot back in the envelope

11     after it was opened?

12          MR. REUBEN:  No, identify who the voter --

13     your question, Mr. Delaney --

14          MR. DELANEY:  Let me be careful here.

15     There are 34 people, we can identify all 34.

16          Can we identify which 17 had a vote that

17     actually got counted?

18          MR. REUBEN:  No.

19          MR. DELANEY:  So we know that roughly half

20     the absentee voters in this precinct had their

21     votes counted, and the other half did not, and

22     we don't know who's whom.

23          MR. REUBEN:  We can identify the voter.  We

24     can not identify the ballot.

25          MR. DELANEY:  Right.
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1          MR. REUBEN:  Because we have the 17

2     absentee envelopes.  So we can identify the

3     voters.

4          MR. DELANEY:  Where are the other 17

5     absentee envelopes?

6          MR. REUBEN:  We don't have them.

7          MR. DURNIL:  Where did the number 34 come

8     from?

9          MR. DELANEY:  Says on here applications

10     34 -- affidavits 34.  The affidavit is the paper

11     that comes stapled to the ballot, right?

12          MS. ROBERTSON:  It's the secrecy envelope.

13          MR. WILLIAMS:  It's on the envelope.

14          MR. DELANEY:  What I'm trying to get at, if

15     I understand this right, that means 34 or maybe

16     35 got to the voting place.

17          MR. WILLIAMS:  Yeah.

18          MR. DELANEY:  They have all of the outer

19     stuff, but the ballot envelopes, they're just

20     missing in half the cases.

21          MR. REUBEN:  In our evidence, Mr. Delaney,

22     I --

23          MR. DELANEY:  Hold on.

24          MR. WILLIAMS:  Just the ballots were

25     missing.
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1          MR. DELANEY:  Oh, you have the envelopes.

2     So they were open.

3          MR. WILLIAMS:  Yes.

4          MR. DELANEY:  Were they totaled at the

5     precinct on election night?

6          MR. REUBEN:  They weren't counted.  17.

7          MR. DELANEY:  Do you know that?

8          MR. WILLIAMS:  We don't know that.

9          MR. REUBEN:  10, 17, Mr. Delaney.

10          MR. DELANEY:  Hold on.  Hold on.  Hold on.

11          You should be able to tell whether they

12     were run through and then lost, because 17 is a

13     pretty big number.

14          What's the grand total of votes that we

15     find compared to the grand total of votes on

16     election night?

17          I'm making an assumption that the precinct

18     was able to run them through the machine or hand

19     count them.

20          HONORABLE TODD ROKITA:  Mr. Brooks, do you

21     have a further comment about this?

22          MR. BROOKS:  No, I'm enjoying the

23     discussion.

24          Whenever we figure out what Mr. Reuben's

25     exactly asking us to do, I do have a response.
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1     I am not hearing a lot of disagreement with what

2     he has said so far.

3          HONORABLE TODD ROKITA:  I don't understand

4     how it's relevant to the recount vote.

5          MR. DELANEY:  I think that the statute

6     makes it clear that if there's enough -- I don't

7     know the exact word -- screwing up, that we

8     can't tell the result, it isn't limited to pure

9     straight-out fraud, somebody ran in and stuffed

10     17 ballots in there that were stolen.  There's

11     room to consider whether the ineptness of the

12     process has made it impossible to know the

13     total.

14          The various -- the State Board of Accounts

15     shows a variance of 17.  That means to me, you

16     got a difference between election night and your

17     count of 17.

18          Is that correct?

19          MR. REUBEN:  Uh-huh.

20          MR. DELANEY:  Mike.

21          MR. WILLIAMS:  Variance of 18.

22          MR. DELANEY:  All right, 18.  A variance.

23     Should Mr. Mahern have 17 more votes recorded in

24     the precinct on election night?

25          MR. BROOKS:  I think you're misreading.
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1          MR. DELANEY:  I may be misreading.

2          MR. BROOKS:  I'm actually enjoying this.

3          MR. DELANEY:  I'm telling you, I've been

4     doing this for 30 years.  I've never seen 17

5     lost ballots in a 7-vote race.

6          MR. BROOKS:  I think you're misreading the

7     form here, with all due respect.  There's only a

8     one-vote variance between what was voted on

9     election day and what they counted.

10          What you're looking at is a variance

11     between the number on the poll list and per the

12     SBA count.

13          When the ballots go through the machine,

14     you won't tell that they're an absentee because

15     they have red ink.  The ones that Mr. Reuben has

16     referenced as missing were largely remade, they

17     weren't folded.

18          So the count here, 17, is a reflection of

19     the first 17 that came in, because they were

20     folded and got voted in the ordinary way.  The

21     question is:  Where are the other 17?

22          And Mr. Reuben, I think, has told you that

23     11 of them are remakes.

24          MR. REUBEN:  That's not what Reuben's

25     telling you.  He, once again, wants to blend the
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1     two, and it's not accurate to do that.

2          There are two separate issues.  Two

3     separate issues.

4          I'm very glad Mr. Brooks is entertained by

5     17 lost votes, and I'm not quite so entertained

6     by it.

7          MR. DELANEY:  Help me understand this,

8     David, you just said something interesting.

9          Are the absentee ballots bent over so they

10     can't go through the optical scan?

11          MR. BROOKS:  No, they're in an envelope.

12     You take them out, you run them through.  So

13     when you're counting the votes, you look and

14     it's got a fold in it, and initials on the back

15     are red.

16          So when they're saying there are 17

17     absentee ballots, those are the ones that were

18     not rejected.

19          What Mr. Reuben -- I'm going -- go ahead

20     tell them, because I keep misstating your case

21     apparently.  I mean, there are 17 that were run

22     through.  They were identified because they came

23     out of the envelope.

24          I believe Mr. Reuben said, incorrectly,

25     that the other 17 were rejected because they had
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1     a wrong --

2          MR. REUBEN:  No.

3          MR. DELANEY:  A wrong what?

4          MR. BROOKS:  It's not my case.  I'm going

5     to be quiet.  Don't ask me any questions.

6          Let him tell you what he wants you to do

7     and I'll wait.

8          MR. REUBEN:  You said that enough times.

9     Now let's try to do this.

10          There are 17 missing votes, ballots,

11     period.  There were 34 that we know -- we know

12     there were 35 originally, one gentleman who we

13     can identify that justified it would only be

14     down to 34.  But there are 34 absentee ballots

15     marked in the books, 10 were for Mahern, 7 got

16     voted for Elrod, and 17 are missing.

17          HONORABLE TODD ROKITA:  I know.  We

18     understand that.

19          MR. REUBEN:  Well --

20          HONORABLE TODD ROKITA:  Your petition for

21     contest, does it include this precinct?

22          MR. REUBEN:  Yes.

23          HONORABLE TODD ROKITA:  So my motion is

24     that as to these missing votes that are alleged

25     here, we address that in the contest portion of
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1     this.  We focus on the votes that we do

2     know -- that we know did come in, and take a

3     count of those for purposes of the recount

4     portion of this.

5          MR. REUBEN:  Right.  But what I'm saying to

6     you, though, is the separate issue that

7     Mr. Brooks wants to blend together is the issue

8     about remakes and spoils.

9          There are 11 remade ballots which are

10     identifiable here.  There are only 6 spoiled.

11          HONORABLE TODD ROKITA:  Yes.

12          MR. REUBEN:  The law requires, I believe --

13     and I'll stand corrected if Mr. King corrects

14     me -- that the process of remaking was here

15     horrendously violated.

16          If a ballot cannot be counted by the

17     machine, it's to be remade by a bipartisan

18     remake team, retaining the spoiled ballot in

19     a -- in this case, in an envelope, or those

20     little Baggies, and the remade ballot then goes

21     through the machine.

22          HONORABLE TODD ROKITA:  What does it have

23     to do with the missing ballots that Commissioner

24     Delaney keeps bringing up, and you, too?

25          MR. REUBEN:  There are two issues.  As I
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1     said before, this precinct has issues which it

2     will overlap.  And it would be difficult to

3     separate the purpose of your count because of, I

4     think, things like spoiled ballot issue, 11

5     remade and 6 spoils.  And then we have the issue

6     with 17 missing ballots from the other side.

7          The question about the accurate tabulation

8     of this precinct is very much an issue.

9          The 11 spoiled -- I mean, remade ballots,

10     in our position, need to be rejected.  And I

11     don't know how much clearer I can make it.

12     That's rejected.  Pulled out.  And you can do

13     that.

14          If those 11 can be identified in part by

15     correlating the 6 spoiled ones, then those 6

16     would go back in.

17          But at this point, there is no correlation

18     between the two.  And I believe that, and maybe

19     the words I'm using aren't correct, Mr. King,

20     but there has to be some one-to-one basis and

21     that's why they're --

22          HONORABLE TODD ROKITA:  Do they have to be

23     one-to-one basis?

24          MR. KING:  Mr. Chairman, there is a statute

25     in 3-12-3 at 6, which talks about the addition
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1     of serial numbers, again, to have that

2     one-to-one correlation.  That is a duty under

3     3-12-3-6, I believe.

4          HONORABLE TODD ROKITA:  Would that

5     otherwise trump the paramount nature of the

6     intent of the voter?

7          MR. KING:  In my opinion, no.  Because as I

8     said under 3-12-1-12, the failure to have all

9     duplicate ballot cards be clearly labeled as

10     duplicate and bear a serial number which shall

11     be recorded on the damaged and defective card,

12     is an act of the elected official.

13          HONORABLE TODD ROKITA:  Thank you.

14          Mr. Brooks.

15          MR. BROOKS:  Well, let me say that I agree

16     with Mr. Reuben.  There's no correlation between

17     the spoileds and those remakes.  So there's

18     nothing to be done with the spoils.

19          The remakes are fatally flawed; and I agree

20     they ought to not be counted.  Pull them out and

21     not count them.

22          MR. REUBEN:  And 3-12-1-12 is a "may"

23     statute as well.  We continue to talk about

24     3-12-1-12 voter intent is a somewhat overwrite.

25     I agree that it's paramount.  I agree the
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1     language is important.  But I think the statute,

2     Mr. King, you read before, 3-12-1-12, is a "may"

3     statute, it's not a "shall" statute.

4          I think there's a distinction there.

5          MR. DELANEY:  Hold on.  I'm afraid I see

6     something that maybe can be clarified.

7          A spoiled ballot often happens without a

8     remake.  By that I mean, the voter, and I saw it

9     at my precinct, votes for two people but the

10     same office.  The computer kicks that puppy

11     right back out and says you voted for two.  You

12     say, "Oh, my goodness."  You walk over, give

13     that to someone.  It is spoiled.  It is put in

14     the bag as spoiled.  You then get a fresh ballot

15     and do it correctly.

16          At that point, there won't be a "remake."

17     So there are spoiled ballots that have nothing

18     to do with remakes, right?

19          MR. REUBEN:  Uh-huh.

20          MR. DELANEY:  We don't know whether these

21     six have anything to with remarks; is that

22     right?  Because there's no serial numbers.

23          MR. REUBEN:  That's right.

24          MR. DELANEY:  So we've got 6 of those, then

25     we have 12 remakes.
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1          MR. REUBEN:  Eleven.

2          MR. DELANEY:  Eleven.

3          Do they have serial numbers?

4          MR. REUBEN:  No.

5          MR. DELANEY:  No serial numbers.  And no

6     original.

7          MR. REUBEN:  Correct.

8          MR. DELANEY:  So they can't be correlated.

9          MR. REUBEN:  Correct.

10          MR. DELANEY:  Then, somehow, totally

11     separately, we have 17 absentee envelopes which

12     once contained a ballot, which no longer contain

13     a ballot.  And there are not 17 absentee ballots

14     somewhere in the system that we can identify to

15     this precinct; is that right?

16          MR. REUBEN:  Uh-huh.

17          MR. DELANEY:  And that's getting a nod by

18     the State Board of Accounts.

19          MR. BROOKS:  Can I have the State Board of

20     Accounts sit behind Larry next time.  Because

21     every time you're doing that, I think you're

22     looking right at me.

23          I want the State Board of Accounts behind

24     Larry.  Every time you do this I wonder, does he

25     want me to answer that again?
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1          So let's go to the next step, okay?  These

2     17 have me very concerned how they broke.  They

3     can make a difference in a race like this.

4          The poll book tells me they were voted

5     because the word "absentee" is written in.  The

6     envelope tells me they were.  We don't have

7     anybody reporting to us they have 17 empty

8     envelopes.  I'm getting down to the last

9     question.  I'm back to the question I was trying

10     to ask before.

11          Did they get more votes, 17 more votes

12     counted on election night for some office that

13     we're able to get now?

14          MR. WILLIAMS:  The only totals we got from

15     the election board are grand totals.  As far as

16     absentees, it doesn't break it down.

17          MR. DELANEY:  What's the grand total for

18     that precinct on election night?

19          MR. WILLIAMS:  Elrod had 120.  Mahern had

20     92.  That's reflected on our tally sheet.

21          MR. DELANEY:  And what are you getting?

22          MR. WILLIAMS:  Our total is 121 for Elrod

23     and 91 for Mahern.

24          MR. DELANEY:  Difference of two.

25          The first guess would be that those puppies
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1     never got counted by anybody.  That they

2     disappeared -- if that's the right word --

3     before they ever got counted by anybody.

4          I don't know whether I would have been

5     happier if these numbers were different or not.

6     This is what I got.

7          Let's go to the next question.  Was this a

8     polling place where there were two precincts in

9     the same place?

10          MR. REUBEN:  I believe the answer is yes,

11     sir.

12          One was Perry, one was Center Township's.

13     Therefore, the ballots would be different.

14          MR. DELANEY:  They're not the same ballot?

15          MR. REUBEN:  No.

16          MR. DELANEY:  Different districts for

17     house?

18          MR. REUBEN:  No.

19          MR. MAHERN:  Perry Township offices would

20     be on Perry Township.  The Center Township

21     offices would be on Center Township.

22          HONORABLE TODD ROKITA:  For the record,

23     that was Mr. Mahern.

24          MR. DELANEY:  Do we have the same

25     candidates for state legislature in both those



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 325

1     precincts?

2          MR. REUBEN:  Yes.

3          MR. DELANEY:  Okay.

4          HONORABLE TODD ROKITA:  Are you done?

5          MR. DELANEY:  I am --

6          HONORABLE TODD ROKITA:  I'm not trying to

7     flippant with you.

8          MR. DELANEY:  I'm just as troubled as I

9     have ever been about this.

10          I don't know, does the statutory language

11     about -- what's the word -- misconduct, is that

12     the word I'm looking for?  3-12-11-17.7 which is

13     recount provision, I think.

14          And if the Commission determines that fraud

15     or tampering -- we haven't heard any evidence of

16     that -- or misconduct is so pervasive, that we

17     can't determine the number of votes, we have to

18     do something.

19          Losing 17 ballots is pretty serious.  I

20     don't know who did this remake.  I don't know

21     whether it was done in the precinct or downtown.

22     I guess there's no way to know that; is that

23     right?

24          We might find a human who knows that, but

25     we don't know that from a State Board of
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1     Accounts record.

2          MR. WILLIAMS:  I don't think so.

3          MR. DELANEY:  Thank you, Mike.

4          I'll just move that we defer this

5     particular issue until we get through the other

6     issues and see whether somebody wins by 500 and

7     we won't care.

8          MR. REUBEN:  We'll care.

9          MR. DELANEY:  But it won't happen.

10          I move that we defer this one.

11          HONORABLE TODD ROKITA:  Second.

12          MR. BROOKS:  Can I say something about

13     that?

14          Mr. Reuben has asked that the remakes,

15     being the fact they're fatally flawed -- let me

16     say that's what I think he said.  They're

17     obviously flawed in some way.  He's asked that

18     they be thrown out.  That is clearly a recount

19     issue.  I agree.  So that's a recount issue.

20          If there's another recount issue, we ought

21     to take care of it.  If not, we ought to take

22     care of that issue and move on.

23          But we have a perfectly legitimate recount

24     issue in front of the board.  I think Larry and

25     I agree that the remakes are flawed.  They ought
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1     to be pulled out because they didn't comply with

2     the remake statute.

3          I don't know why we need to defer that.

4          MR. REUBEN:  In that same consideration, as

5     we're talking about throwing out those -- or

6     rejecting, whatever you want to call it, those

7     ballots, I guess given the fact I think there's

8     a question about the calculation of this

9     precinct anyway, I would ask that you direct the

10     State Board of Accounts to recount that

11     precinct.

12          HONORABLE TODD ROKITA:  There's a motion on

13     the table.  I was asking if there was a second.

14     It was not seconded.  I don't think Mr. Durnil

15     is interested in seconding it.  So the motion is

16     going to fail for want of a second.

17          MR. DELANEY:  All right.  I'll make a

18     different motion.

19          HONORABLE TODD ROKITA:  Thank you.

20          MR. DELANEY:  I will move that we get the

21     people from that precinct to come here.  That

22     means the worker bees.  Or provide affidavits

23     explaining how we could have lost 17 ballots and

24     identifying if they are the people who did the

25     10 or 11 remakes, or if it weren't they, then
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1     whoever was working through the central process.

2     But I think we need to know what happened.

3          So that's my motion.  I would ask that -- I

4     guess we can let the parties do that because the

5     State Board of Accounts isn't in the business of

6     getting affidavits.

7          MR. REUBEN:  No, but you can issue a

8     subpoena.

9          MR. DELANEY:  We can issue the subpoena to

10     the named people on the board.

11          My motion is we subpoena the people to come

12     here, the people on the board, and if they

13     answer the question, we don't have to bother the

14     central people.

15          HONORABLE TODD ROKITA:  Okay.  That's the

16     motion.  Is there a second?

17          Hearing none, that motion fails.

18          MR. DURNIL:  I would move that since both

19     parties seem to agree that we should delete the

20     remade ballots, we delete them.

21          HONORABLE TODD ROKITA:  Is there a second

22     for that?

23          I second it for purposes of discussion.

24          I want to know if, again, if I understood

25     counsel right, that regardless of the parties
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1     wanting to go get rid of the remakes, if the

2     intent of the voter -- is this an issue if the

3     intent of the vote can be determined, is that

4     paramount to any technical deficiencies,

5     clerical deficiencies in the process?

6          MR. KING:  Yes, sir, Mr. Chairman.  In my

7     opinion, 3-12-1-12, as Mr. Reuben stated, it is

8     a "may" standard, but it does allow the

9     Commission to count ballots notwithstanding the

10     failure to act of an election officer; in this

11     case, with regard to the proper documentation to

12     be used in the proceedings.

13          HONORABLE TODD ROKITA:  Kristi, do you have

14     a comment?

15          MS. ROBERTSON:  No, 3-12-1-12 is what I

16     would suggest.  The only thing I would point

17     out, in an earlier precinct we had the void

18     ballots.  There was a question about whether

19     those were remade, and those were -- we did

20     count those.

21          MR. REUBEN:  If we can't identify the

22     voter, how are we going to identify the voter's

23     intent?  That's part of the problem of the

24     remake, is we can't identify who was making it.

25          MR. DELANEY:  We should be able to identify
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1     the ballot of the voter, the real original.

2          MR. REUBEN:  Yes, sir.

3          MR. DELANEY:  And we can't do that.

4          MR. REUBEN:  That's correct.  We cannot.

5     And that's one of the reasons why it's important

6     that the spoiled ballot be somehow or another

7     correlated with the ones that were spoiled, so

8     you can be sure that the voter's intent has been

9     complied with as closely as possibly by the

10     bipartisan remake team.

11          For all we know, these were -- well.

12          HONORABLE TODD ROKITA:  But these ballots

13     are identifiable and they're part of the count

14     right now, right?

15          MR. REUBEN:  Yes, sir.

16          MR. DELANEY:  Identified without serial

17     numbers.  The word "remade" or something like

18     that.

19          MR. REUBEN:  Correct.  And we can probably

20     give you exhibit numbers, but I think it says

21     "remake" on them.

22          HONORABLE TODD ROKITA:  I'll note that you

23     say that they're missing.  But you have no

24     evidence of fraud, tampering, or misconduct.

25          MR. REUBEN:  Well, I can't testify.  I was
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1     not a party -- I was not a witness.

2          HONORABLE TODD ROKITA:  I'm not asking you

3     to testify.

4          Do you have evidence of fraud, misconduct,

5     or tampering?

6          MR. REUBEN:  Yes, I think clearly we have

7     evidence of misconduct.  We've got 17 lost

8     ballots.

9          HONORABLE TODD ROKITA:  Misconduct, by

10     definition, is intentional.

11          MR. REUBEN:  Not necessarily.  You get in a

12     car wreck, it's negligence.  It's misconduct.

13          HONORABLE TODD ROKITA:  That's not

14     misconduct.

15          MR. REUBEN:  It could be negligence.

16          HONORABLE TODD ROKITA:  Misconduct is you

17     acted to do something wrong intentionally.

18          MR. REUBEN:  I don't see intention in the

19     statute.

20          HONORABLE TODD ROKITA:  If the legislature

21     meant negligence, they would have put

22     negligence.

23          MR. REUBEN:  Well, intent is all over the

24     statute.  Intent of the voter.  Intent to be

25     able to identify the ballot.  We've got intent
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1     throughout.

2          This statue does not use the word "intent."

3          HONORABLE TODD ROKITA:  Doesn't use the

4     word "negligence," does it?

5          MR. REUBEN:  Can't read into it.  It's not

6     in there.  Intent is not in there.

7          Misconduct, that's a pretty broad word.

8          HONORABLE TODD ROKITA:  The motion was to

9     honor both parties' request to not count the 11

10     remade ballots.  Is that accurate, it was 11?

11          MR. DURNIL:  All of them that are marked

12     "remade," yeah.

13          HONORABLE TODD ROKITA:  Second for purposes

14     of discussion.

15          I'll call the question.

16          MR. BROOKS:  There are 12.  One's a no

17     vote.

18          MR. REUBEN:  It's a no vote then.

19          MR. BROOKS:  Sorry, I don't know which 11

20     out of the 12 you're talking about.

21          MR. DELANEY:  Do you want to have numbers?

22          MR. KING:  I think for purpose of the

23     record, you would want to have them identified

24     by exhibit number.

25          Mr. Chairman, for purposes of understanding
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1     whatever eventual retally this may hear, can the

2     State Board of Accounts clarify of the 12

3     remakes, one is a no vote, and what is the

4     breakdown for the remaining 11?

5          MR. WILLIAMS:  Give us a moment and we will

6     recheck those real quick.

7          MR. DELANEY:  Give us the difference, too.

8          HONORABLE TODD ROKITA:  Mr. Reuben, do you

9     know these 12 by exhibit numbers?

10          MR. REUBEN:  I'm sorry, sir?

11          HONORABLE TODD ROKITA:  Do you know these

12     12 or not?

13          MR. REUBEN:  Our understanding is 11.

14          MR. WILLIAMS:  We've got them separated

15     here.

16          MR. DURNIL:  And there are 12 of them?

17          MR. WILLIAMS:  Yes.

18          HONORABLE TODD ROKITA:  And the exhibit

19     numbers?

20          MR. WILLIAMS:  One second.  We've got 5

21     that voted for Elrod, 6 that voted for Mahern,

22     and 1 no vote.

23          MR. KING:  Mr. Chairman, I further clarify

24     with the State Board of Accounts, are those 5

25     votes for Elrod and 6 votes for Mahern currently
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1     reflected in the column headed "Disputed Ballot

2     Tallied" that shows 29 for Elrod and 25 for

3     Mahern?

4          MR. WILLIAMS:  Yes, they would be.

5          MR. KING:  Okay.  Thank you.

6          Thank you, Mr. Chairman.

7          HONORABLE TODD ROKITA:  So call the

8     question.

9          MR. DELANEY:  Do we have exhibit numbers?

10          MR. WILLIAMS:  Yes.  Exhibit numbers would

11     be 13, 14, 18, 20, 23, 28, 29, 30, 31, 32, 38,

12     and 55.

13          HONORABLE TODD ROKITA:  Thank you.

14          Did the court reporter get those?

15          THE REPORTER:  Yes.

16          HONORABLE TODD ROKITA:  All in favor of the

17     motion, signify by saying aye.

18          MR. DURNIL:  Aye.

19          HONORABLE TODD ROKITA:  Any opposed?

20          MR. DELANEY:  Yes, I'm opposed.

21          HONORABLE TODD ROKITA:  I'm opposed.

22     Motion fails.

23          MR. REUBEN:  I would like to call your

24     attention back to 17-7.

25          HONORABLE TODD ROKITA:  Hold on.  Hold on.
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1     We still have this.

2          MR. REUBEN:  I know.

3          HONORABLE TODD ROKITA:  So those votes are

4     still in the tally.

5          Go ahead.

6          MR. REUBEN:  Mr. Delaney referred earlier,

7     and I think it's appropriate to have you

8     reconsider -- or to consider 3-12-1 -- I'm

9     sorry, 3-12-11-17.7, which is the statute that

10     refers to problem -- whatever word we want to

11     use here -- misconduct, intentional or

12     unintentional, the word is misconduct, within

13     the precinct was so pervasive that it is

14     impossible for the Commission to determine the

15     approximate number of votes that each candidate

16     received in that precinct.

17          I think that's exactly where we are with

18     those 17 missing, with those 11 spoiled, 11

19     remade, I think it's probably pervasive enough

20     that you cannot determine the approximate number

21     of votes that each candidate received.  And the

22     statute provides a remedy, but it seems to me

23     that statute is looking you right in the face.

24     It's a terribly unfortunate situation.  We

25     didn't bring it on.  They didn't bring it on.  I
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1     don't know who brought it on, but it's one we

2     have to deal with.

3          I think that statute is not a way out;

4     that's what the legislature determined is an

5     appropriate situation when we have something as

6     unfortunate as this situation is.

7          I'd ask you to take a look at that statute

8     and go with it.

9          HONORABLE TODD ROKITA:  Okay.  Mr. Brooks.

10          MR. BROOKS:  Obviously, I didn't make

11     particular arguments on the theory that --

12     apparently the correct theory, that if both

13     parties agree that it would probably pass.

14          I don't want to argue this anymore.

15     Obviously, our case in chief is coming up.

16     There's a mixture -- and what we've allowed is

17     talk about a subject matter.  There's a mixture

18     who disputed something, obviously for political

19     reasons and whatever.

20          I would simply like, by agreement, to

21     reserve the right to address this -- these 17

22     missing absentees, the remakes, as a group, or

23     independent of who's made the particular

24     challenge.

25          I mean, we've sort of done that by talking
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1     back and forth over it this time.  I intend to

2     address it in my case in chief.  I just want to

3     make sure that it's okay that we address it all

4     again, even though some of the ones that I'll be

5     talking about were addressed and formally

6     challenged by Mr. Reuben, as opposed to us.

7          MR. REUBEN:  That would be fine.

8     Mr. Brooks a few minutes ago said if they can be

9     identified as recount issues, let's deal with

10     recount issues.  Things that are contest issues,

11     let's leave until later.  I understood that is

12     what he did say.

13          This statute, 3-12-11-17.7, is a specific

14     recount statute.  Refers to recount, the Recount

15     Commission, the recount issues here.  I think we

16     can deal with that as a recount.

17          MR. DELANEY:  The suggestion is that we set

18     aside this topic, this precinct, with its

19     remakes and its missing absentees, and not

20     distinguish between who brought the charge.  And

21     I guess implies Mr. Brooks is not distinguishing

22     between, for the moment, whether it's a recount

23     issue or a contest issue, and get back to it

24     later.

25          Is that your suggestion?



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 338

1          MR. BROOKS:  Most of what you said is my

2     suggestion.

3          My suggestion is that we deal with the

4     recount issues, as we are now, in the proper

5     order.  So I don't intend, in my case in chief,

6     to bring up a contest issue, but I think we may

7     be shedding some light on the overall issue for

8     purposes of counting ballots.

9          So what we're going to bring up will be, I

10     think, a bit of an elaboration on quite a few of

11     the issues and how to count the ballots.  So I

12     don't want to mix contest with recount.

13          HONORABLE TODD ROKITA:  I'm assuming the

14     exhibits have already been set aside, per your

15     own claim, on this proceeding.

16          You're free to do that in your case in

17     chief.

18          MR. REUBEN:  And that's why 17.7 fits.

19     This is my case in chief.  I'm referring to that

20     statute being properly applicable.

21          And I'm asking for the remedy that that

22     statutes provides.

23          MR. DELANEY:  I think I made a motion that

24     we subpoena these people; is that right?

25          HONORABLE TODD ROKITA:  You didn't get a
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1     second.

2          MR. DELANEY:  I didn't get a second.

3          So now we have to figure out what to do

4     now.

5          I will make a motion.

6          HONORABLE TODD ROKITA:  Do you agree with

7     Mr. Reuben that this is -- this is for both

8     counsel -- this is part of the recount

9     proceeding where it may be impossible to

10     determine the total number of votes for each

11     candidates, or is this part of a contest

12     proceeding?

13          MR. KING:  Mr. Chairman, I would agree that

14     this is directed towards the recount process,

15     for the reason stated already.

16          The additional information or opinion I

17     would add echoes the Chair's concern about

18     misconduct, as to whether the evidence presented

19     here would qualify under that.

20          But I would also point out that even if

21     petitioner makes sufficient demonstration of

22     evidence, of fraud, tamper, and misconduct, and

23     the Commission determines that the fraud,

24     tamper, and misconduct is so pervasive it's

25     impossible to determine the approximate number
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1     of votes, the Commission may order, that none of

2     the votes of that precinct be counted.  It is

3     not a shall statute, it is a may statute.

4          HONORABLE TODD ROKITA:  Thank you.  Kristi.

5          MS. ROBERTSON:  Mr. Chairman, 3-12-11-17.7

6     applies to a recount, and it is a may statute.

7          HONORABLE TODD ROKITA:  Ed.

8          MR. DELANEY:  So, I, therefore, haven't

9     defined misconduct whether intentional or

10     unintentional.

11          I move that we -- I restate my motion that

12     we ask people who did this to be brought in here

13     and explain it.  I want us to issue subpoenas to

14     those people so that we know, because this race

15     is so close.

16          Maybe there's a perfectly innocent

17     explanation.  Maybe Mr. Brooks is holding one

18     back right now when he says he wants to wait

19     until his side of the case.  But I think we need

20     to know that.

21          Without that, I don't think we can vote as

22     to what the number of votes are to this

23     precinct.  I sure can't.  I don't know what it

24     is, not within 17 votes.

25          HONORABLE TODD ROKITA:  Mr. Durnil,
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1     anything?

2          MR. DURNIL:  I'll second the motion.

3          HONORABLE TODD ROKITA:  Second the motion.

4          More discussion.

5          MR. BROOKS:  I misspoke, I --

6          MR. DELANEY:  The motion is simply to

7     subpoena the board members to see if we can

8     determine what happened to the 17 votes.

9          MR. BROOKS:  Obviously, I guess.

10          MR. DELANEY:  If you want to bring their

11     affidavits, that's fine with me.

12          MR. BROOKS:  I will have affidavits from

13     some of the workers, if that's of some value to

14     you.

15          I mean, I think that it will put the pieces

16     together here.  But if you want to

17     subpoena -- again, this is, again, a bit of a

18     procedural issue for me.  I mean, Mr. Reuben's

19     time to say what evidence he has, he presented

20     some evidence, or at least conversation on

21     remakes.  And we actually agreed on that; that

22     was something you can count or not count, and

23     the Commission decided not to buy into either of

24     our arguments.

25          Now we have the second issue, which I
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1     believe both counsel adequately described,

2     fraud, whether it was pervasive.

3          The problem is that now is their case in

4     chief, now is their time to do it, and does he

5     have enough evidence now, when we're doing it,

6     to get a vote on throwing this precinct out

7     because it meets the statutory standard?

8          I just am troubled that now is his time.

9     There is no evidence, so you guys are going to

10     go find it for him.

11          I just don't think that's the proper

12     procedure.

13          MR. DELANEY:  If we can't get a vote,

14     I'll --

15          MR. REUBEN:  I brought the evidence for it.

16     I have indicated, and I think the State Board of

17     Accounts' records substantiate, Mr. Brooks, that

18     there are 17 missing absentee ballots that's

19     evidence.

20          HONORABLE TODD ROKITA:  That's evidence

21     that they're missing.

22          I will agree with Mr. Brooks, we should not

23     be in a position as a Commission of proving the

24     parties' cases for them.

25          MR. DELANEY:  I don't care about the
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1     parties' cases.  I think there are 17 voters who

2     are being deprived of their vote, and they're

3     missing.  Maybe there is an exhibit that is an

4     explanation.

5          HONORABLE TODD ROKITA:  I don't think it

6     has to do anything with the voter.  We have

7     another case in chief.  In fact, that's why you

8     and I agreed on the last vote, because we didn't

9     want to deprive voters of their right to vote.

10          I don't think that's the issue here.

11          MR. DELANEY:  So we just defer.

12          HONORABLE TODD ROKITA:  We have a motion.

13     We have a second.  We have to take a vote on it

14     or you can withdraw it and offer your

15     alternative.

16          MR. DELANEY:  Let's have a vote on it.

17          HONORABLE TODD ROKITA:  Okay.  Let's vote.

18          All in favor of Commissioner Delaney's

19     motion, signify by saying aye.

20          MR. DELANEY:  Aye.

21          HONORABLE TODD ROKITA:  All opposed.

22          MR. DURNIL:  Aye.

23          HONORABLE TODD ROKITA:  Aye.

24          Motion failed.

25          MR. DELANEY:  We need to do something.
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1     What we've done in the past is made some

2     decision, we then hear the new total.  We ask

3     everybody whether we got it right, and we moved

4     on to the next precinct, right?

5          HONORABLE TODD ROKITA:  That's right.

6          MR. DELANEY:  I don't know how we can hear

7     a new total here.

8          HONORABLE TODD ROKITA:  It's not a final

9     total because there's another case in chief.

10          Does that help?

11          MR. DELANEY:  No, that doesn't help at all.

12          MR. REUBEN:  I guess I would like to

13     suggest at this point, if I might.  Given the

14     ruling yesterday, while the Commission, itself,

15     does not want to subpoena these people, I will.

16          I would ask the director to issue me either

17     the blank subpoenas that I asked for, or I'll

18     give you the names of several people on that

19     board and I will subpoena them here for

20     tomorrow.

21          I'm not asking -- I've never ask the board

22     to make my case for me.  We've made it already.

23     If he wants to supplement it too, that's fine.

24          HONORABLE TODD ROKITA:  If you made your

25     case, you don't have to bring people in.
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1          You will have the chance to bring them in.

2          MR. REUBEN:  They're going to go through

3     the contest, so we might as well bring them

4     in --

5          HONORABLE TODD ROKITA:  Commissioner

6     Delaney's point, there is a tally right now,

7     there's some numbers that can be put into the

8     precinct; is that correct or not?

9          MR. KING:  There's a tally that is present.

10          HONORABLE TODD ROKITA:  Do you have any

11     other -- Mr. Reuben, do you have any other

12     points to make with regard to this precinct?

13          MR. REUBEN:  Well, I guess do I get my

14     subpoenas?

15          HONORABLE TODD ROKITA:  Yeah, I'm sure that

16     can be done.

17          MR. BROOKS:  Can I comment?

18          HONORABLE TODD ROKITA:  Pursuant to that

19     order that we talked about yesterday.

20          MR. BROOKS:  Can I comment on that?

21          We went to great lengths to make sure that

22     Mr. Reuben got subpoena power.  And his case in

23     chief is now, and he didn't subpoena anybody.

24     And his burden to produce his evidence and his

25     witnesses is just about to end.
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1          He's got whatever he's got for this case,

2     and it's done.  And then it's my case in chief.

3     And if he wants to, I suppose, subpoena them to

4     rebut what I believe they're going to show in an

5     affidavit, I suppose have at it.

6          HONORABLE TODD ROKITA:  That's what I mean

7     by that, yeah.  Use it for cross-examination.

8          MR. BROOKS:  But the issue of fraud is

9     closed, in my opinion, because his case in

10     chief -- to try to throw this whole precinct out

11     on a fraud needs to be done before this precinct

12     is closed.

13          MR. REUBEN:  And I have never tried to

14     throw the precinct out for fraud.  Never been a

15     phrase I used.  Never been a phrase I will use.

16          I have not accused anyone of fraud here.

17          HONORABLE TODD ROKITA:  Misconduct.

18          MR. REUBEN:  Misconduct.  I think there's a

19     significant difference.

20          MR. BROOKS:  I stand corrected.

21          MR. DELANEY:  I think he's met his burden

22     of proving misconduct.  It's now your burden to

23     prove there wasn't misconduct.  In that context,

24     he's going to fight you.

25          MR. REUBEN:  I assume I'll get these
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1     affidavits before he submits them to you all.

2          MR. DELANEY:  I don't think we need to get

3     to the issue of relief, at this point.  I think

4     he's met his burden showing misconduct by the

5     precinct officials, because losing 17 votes is a

6     pretty good form of misconduct.

7          MR. BROOKS:  I'm not suggesting, perhaps

8     even that -- first of all, I don't believe it's

9     misconduct.  Because as Mr. Chairman has said,

10     there's an intent element of misconduct.

11     Negligence or an irregularity, those things are

12     not the same as misconduct.

13          But you're forgetting the last step of that

14     statute.  To throw it out, you not only have to

15     find that there's fraud, tampering, or

16     misconduct.  You have to find that it's so

17     pervasive that it cannot predict the approximate

18     number of votes.

19          Right now, there are, what, 212 votes in

20     that precinct.  So you're assuming that those 17

21     absentee ballots haven't been -- the missing

22     ones, the ones that we know are gone, the

23     originals, you're assuming that they haven't

24     been voted.  We had these 11 remades.  That's 11

25     out of 17, theoretically.
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1          You're making an assumption that has -- he

2     hasn't proved any of that.

3          MR. DELANEY:  Two points in my defense.

4     First of all, I'm not making any motion as to

5     relief until you're done.  I think he's met his

6     burden, you make yours, then we'll decide about

7     relief.

8          I am very troubled by this word

9     "approximate."  That might not be important in a

10     case where the votes are 500 apart.  But

11     approximating when you're only 8 votes apart out

12     of thousands, I don't think the legislature

13     wants us to do that, put our finger up in the

14     air.  Enough said.

15          I guess you're going to have your

16     subpoenas, you're going to have your affidavits.

17     I assume we just go forward.

18          MR. REUBEN:  I'll assume we'll have his

19     affidavits before he submits them to you?

20          HONORABLE TODD ROKITA:  Affidavits?

21          MR. BROOKS:  Pardon?

22          HONORABLE TODD ROKITA:  Are you going to

23     have the affidavits and share the evidence with

24     the other side?

25          MR. REUBEN:  In advance.
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1          MR. BROOKS:  As far as I am aware, that's

2     never been a procedure.

3          I actually had a conversation with

4     Mr. Reuben about it somewhat, so it's not like

5     I'm trying to be overly secret.  But I haven't

6     gotten any list of what in advance he's going to

7     say about any of his arguments.

8          MR. DELANEY:  There's only four or five

9     people, right?

10          HONORABLE TODD ROKITA:  You're not going to

11     be able to see his -- he's not going to be able

12     to see your subpoena witnesses.

13          MR. REUBEN:  He can talk to my people.  I

14     can't prevent him.  He knows who the board

15     members are.  He's going to know who I'm

16     subpoenaing.  I don't know who the affidavits

17     are from.

18          HONORABLE TODD ROKITA:  Go on.

19          MR. BROOKS:  I'm not suggesting that Larry

20     and I can't work a little bit together.

21          There's a difference between a subpoena and

22     me getting an affidavit.  A subpoena is

23     something issued by the Commission, which I

24     think we're entitled to see, which is totally

25     distinct than evidence I'm going out and getting
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1     by myself.

2          I don't think those are a fair comparison.

3          MR. REUBEN:  You've seen the subpoena.

4     It's a two-sentencer saying, "please come here."

5          MR. DELANEY:  And the names of the five

6     members of the board, all the members of the

7     board.

8          MR. REUBEN:  If I can find them.

9          MR. DELANEY:  So you know who he's going to

10     subpoena?

11          I don't think we get his affidavits

12     Mr. Reuben, he can throw them away if he doesn't

13     like them.

14          HONORABLE TODD ROKITA:  We may still get to

15     his case in chief tonight.  Then what?

16          These subpoenas have to be issued now.

17          MR. REUBEN:  Then let's issue them now.

18          I guess I would ask for a five-minute

19     recess, put the names on them.  Unfortunately,

20     the state police has to go out and serve them.

21          HONORABLE TODD ROKITA:  Do the other

22     Commission members have any comments with regard

23     to the issuance of subpoena for this purpose and

24     whether or not they should be sharing affidavits

25     or should they just come with evidence?
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1          Noting that I would only agree to issue

2     subpoenas at this point for the purpose of

3     cross-examination, not to put on a case in

4     chief.

5          I agree with the respondent that that

6     should have been done now.

7          MR. DURNIL:  Well, this precinct is still

8     hope.  His case in chief is still open.

9          HONORABLE TODD ROKITA:  No, I intend to

10     move on.

11          MR. BROOKS:  I think his case in chief is

12     closed at some point, whenever he's done doing

13     whatever he's going to do.

14          MR. DURNIL:  His witness has to be before

15     that happens.

16          MR. DELANEY:  Just so you know, I'm never

17     going to vote who's case in chief it is.

18          HONORABLE TODD ROKITA:  We're not talking

19     about that, but we're talking about the

20     evidence.

21          MR. DELANEY:  If he finds somebody that can

22     explain this, I would be very happy to have it

23     explained.

24          HONORABLE TODD ROKITA:  All right.

25          MR. DELANEY:  And the odds are it can be
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1     explained.

2          HONORABLE TODD ROKITA:  That's fine.

3          We'll go ahead and ask the recount director

4     to work with Mr. Reuben and issue subpoenas.

5     We'll also retally this precinct with the votes

6     we know of now and move on.

7          After we do this retally, I will give you

8     five minutes to talk to the recount director.

9          MR. KING:  Mr. Chairman, with regard to

10     Center 30-1, my notes show there was a motion

11     made at the beginning in consideration to count

12     the undisputed valid votes for both parties.  So

13     that would show 92 votes for Mr. Elrod, 66 votes

14     for Mr. Mahern.  That would still leave 29 votes

15     cast for Mr. Elrod in dispute, 25 votes cast for

16     Mr. Mahern in dispute, and 4 no votes.

17          MR. BROOKS:  Mr. Chairman, how is it when

18     he's not asked for any of our votes to be thrown

19     out -- or not counted, that we don't get them

20     back in just like always?

21          MR. DELANEY:  This proposal tosses the

22     whole --

23          MR. BROOKS:  Whose proposal?

24          HONORABLE TODD ROKITA:  You're disputing

25     what Brad King just retallied?
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1          MR. BROOKS:  Yes, sir.  Because as I

2     understand, he hasn't transferred anything.

3          His case in chief is done.  There's X

4     number of disputes of Jon Elrod ballots and none

5     of them have been successfully not counted.  So

6     why aren't they moving just like every other

7     precinct?

8          MR. KING:  Mr. Chairman, if I may respond.

9          In this case, the petitioner has not

10     withdrawn his disputes and the Commission has

11     not ruled.

12          MR. BROOKS:  Then we shouldn't be having

13     the tally.

14          MR. KING:  Mr. Chairman, what I've done is

15     simply to announce the current tally as it

16     stands based on the Commission's actions as of

17     now.

18          MR. DELANEY:  I guess the question is:  Are

19     there any protests you had in this precinct that

20     don't go to the whole precinct, aren't the

21     remakes, and aren't the missing absentees?  Some

22     stray marks or some other such individualized

23     objection?  Maybe we can dispose of that.

24          HONORABLE TODD ROKITA:  Just to be clear,

25     we did rule not to -- we ruled to count the 12
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1     remakes, and those are accounted for in this

2     tally, right, that you reported?

3          MR. KING:  No, because I thought that

4     motion failed.

5          MR. SKOLNIK:  That failed.

6          HONORABLE TODD ROKITA:  No, what failed was

7     not counting them.

8          MR. DELANEY:  Currently, they are counted.

9          MR. KING:  They're counted in the existing.

10     Clarify with State Board of Accounts.  They are

11     included in the existing total of 96 and 66.

12          MR. DELANEY:  They're counted, but

13     disputed, right?

14          MR. DURNIL:  I don't think they are

15     disputed.

16          MR. SKOLNIK:  It's my understanding that

17     those would be counted as disputed ballots.

18          MR. WILLIAMS:  Yes.

19          MR. SKOLNIK:  So they're not part of the

20     undisputed ballots which, at the present time,

21     shows a tally of 92 Elrod, 66 Mahern.

22          Those so-called remake ballots would be

23     part of the disputed ballots which reflects a

24     tally of 29 disputed ballots Elrod --

25          MR. WILLIAMS:  Three in the disputed
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1     column.  They're in the disputed column.

2          MR. KING:  And the 6 Mahern would be

3     included in the disputed 25.

4          Then, again, the tally remains unchanged.

5          MR. REUBEN:  The tally, I would suggest to

6     you, is incorrect with all due respect to SBA

7     individuals.

8          We have recounted what's in there.  We

9     believe that they have miscalculated giving

10     Mr. Elrod one too many votes, and giving

11     Mr. Mahern one too few, and I think that that

12     precinct, given our count of it, needs to be

13     recounted because we don't agree with your

14     numbers.

15          I think it is simply human error.

16          MR. DELANEY:  You're talking about a math

17     error.

18          MR. REUBEN:  Yes, yes.  We've gone back

19     through the numbers too.

20          HONORABLE TODD ROKITA:  Why shouldn't we

21     address that math error right now?

22          MR. REUBEN:  Pardon?

23          HONORABLE TODD ROKITA:  Why shouldn't we

24     address that math error right now?

25          MR. REUBEN:  Well, I'm trying to.  That's
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1     why I'm suggesting that we need a --

2          HONORABLE TODD ROKITA:  I thought I asked

3     you if you had any more arguments with regard to

4     this precinct.

5          MR. REUBEN:  Well, it was only the time you

6     were talking about the numbers here that I

7     raised this.  It's a mathematical error, it's

8     not a stray mark or a clerk's initial.

9          But I think there's a mathematical error

10     here that can be found that either I'm right or

11     I'm wrong on it.  And I think we need to recount

12     it.

13          HONORABLE TODD ROKITA:  State Board of

14     Accounts.

15          MR. WILLIAMS:  We can do that.  We counted

16     it once.

17          MR. BOCK:  It should be right on the face

18     of the tally sheet.  If there's a mathematical

19     error, they can recount it.

20          They can't bring out all the ballots again.

21          MR. REUBEN:  Sure they can.

22          MR. BROOKS:  How is it we know that there's

23     a math error?  I mean, the boxes are closed.

24     The recounting is over.

25          I mean, that's the way the process is set.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 357

1          MR. DELANEY:  How did you get to that

2     conclusion that there's a math error, Mr.

3     Reuben?

4          MR. REUBEN:  We got the ballots from the

5     precinct.

6          MR. DELANEY:  Excuse me?

7          MR. REUBEN:  We got the ballot from the

8     precinct.

9          MR. DELANEY:  Is there one more ballot than

10     they counted?

11          MR. REUBEN:  We believe that there was one

12     too many given to Mr. Elrod and one too few

13     given to Mr. Mahern, based upon our going

14     through the ballots.  We got them.  We didn't

15     break in the warehouse.  These things have now

16     been delivered to us.  We went back through

17     them.

18          Part of the problem here, in terms of when

19     the challenge was made, is based upon when we

20     got documents.  Just like Mr. Brooks only

21     recently got them.  We went back through and we

22     think they miscalculated.

23          HONORABLE TODD ROKITA:  Mr. Brooks.

24          MR. BROOKS:  Most of those ballots are not

25     exhibits.  They're just a stack of copies of
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1     ballots.

2          Now, there's a big difference between

3     having a potential copying error, where one got

4     copied twice or something like that.

5          I mean, to reopen and start counting again

6     because 212 potential ballots, or whatever the

7     number is -- and I don't even know if the

8     number's right.  Maybe they didn't copy one.

9     Maybe we're missing one copy.

10          What we asked for was specific exhibits and

11     then the balance of the precinct without marking

12     every one.  I mean, there was like 100, probably

13     150 or so, that we didn't want to make the SBA

14     sit there and stamp each one.  Because the issue

15     was not -- it wasn't ballot-specific.

16          So we wanted to have to claim that because

17     there's 150 unmarked exhibits which you don't

18     really have any reason to believe were, I mean,

19     copied -- they were copied incorrectly.  It

20     doesn't have anything to do -- both parties had

21     people sitting there.  The count is over.

22          MR. BOCK:  Could I add one more thing just

23     about the process, because the State Board of

24     Accounts, I was involved in several other

25     recounts, and probably asked 10 to 15 times for
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1     them to recount -- right sitting there at the

2     table would they recount the ballots and they

3     did it every time.  That's the parties'

4     responsibility, when the ballots are laid out on

5     the table with the recount watchers.  And

6     they -- that's how the process is supposed to

7     work.

8          HONORABLE TODD ROKITA:  I happen to agree

9     with Mr. Elrod's attorneys.

10          Does Commission wish a motion on this?

11          MR. DELANEY:  Motion would be that there's

12     not a math error or there is a math error?

13          HONORABLE TODD ROKITA:  We can just go on.

14     I'm deferring to you.

15          MR. DELANEY:  The only alternative is for

16     them to reopen -- did the State Board of

17     Accounts run those through the machine count, or

18     did you hand count them?

19          MR. WILLIAMS:  No, we did a manual count.

20          MR. REUBEN:  Two votes away make a

21     significant difference.  We didn't know about it

22     at the time.

23          You can't object to something you don't

24     know about.

25          MR. DELANEY:  I'm not going to criticize
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1     you for that.  What you're saying is your Xerox

2     copies don't have serial numbers.  You come out

3     one different for each candidate.

4          MR. REUBEN:  We think it's a mathematical

5     error that would cause a two-vote win.

6          MR. DELANEY:  Or a copying error?

7          MR. REUBEN:  Yes, I suppose.

8          MR. DELANEY:  We don't know what it is, why

9     there's a discrepancy.

10          HONORABLE TODD ROKITA:  I think this part

11     of the recount has passed, so I'm going to move

12     on.  Hearing no motions.

13          Brad, can you read the retally one more

14     time?

15          MR. KING:  Certainly, Mr. Chairman.

16          In Center 30-1, the tally shows 92 votes

17     cast for Mr. Elrod, 66 votes cast for

18     Mr. Mahern, 29 disputed ballots cast for

19     Mr. Elrod, 25 disputed ballots cast for

20     Mr. Mahern, and 4 no votes.

21          MR. BROOKS:  That's where we are now?

22          HONORABLE TODD ROKITA:  That's where we are

23     now.

24          MR. BROOKS:  But his case in this precinct

25     is not over yet, or is it?
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1          MR. DURNIL:  Are we deferring this?

2          MR. REUBEN:  I think it's kind of a

3     statement of first impression.  If there needs

4     to be some formal objection made on the record

5     that I am making -- I guess everything is on the

6     record -- about your passing over what I think

7     is a mathematical error, so it's not I waived

8     it, it's a waived basis.  I want to be sure I'm

9     properly noting the record for purposes of if it

10     does go up on initial appeal.

11          MR. DELANEY:  Are there going to be other

12     mathematical errors?  If so, we ought to know

13     that.

14          I'm looking at you, Mr. Brooks, this time.

15          MR. BROOKS:  I thought you were talking

16     about the State Board of Accounts again.

17          MR. DELANEY:  I'm talking to you.

18          MR. BROOKS:  For the first time you said

19     the word "math," I thought for sure you were

20     talking to the State Board of Accounts.  Every

21     other time I'm starting to mouth the words

22     before they talk.

23          I don't have any anticipated -- I don't

24     know of any anticipated math problem.

25          MR. REUBEN:  We didn't anticipate them
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1     either.

2          HONORABLE TODD ROKITA:  Okay.  The

3     procedure of this Recount Commission,

4     longstanding, has been to proceed with the

5     petitioner's case, go through all the precincts,

6     then start with the respondent's case.  We're

7     going to do that very same thing.  If there's an

8     issue that comes up within the respondent's case

9     in chief with regard to the evidence that's

10     coming in with its nature, we have it out at

11     that time, I would say.

12          MR. DELANEY:  No problem.

13          Next precinct.

14          MR. BROOKS:  Wait.  Mr. Chairman.

15          HONORABLE TODD ROKITA:  I promised

16     Mr. Reuben we would recess to process the

17     subpoenas.

18          MR. BROOKS:  I don't understand how if

19     we've closed this precinct and they've

20     not -- what happened to all the challenges?

21          Every time we're done with a precinct, they

22     either have to withdraw them or you guys have

23     vote on them.

24          Now I will say this, because I know this is

25     an issue we both talked across.  I am okay with
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1     dealing with the results of this 17 missing

2     original absentees, remakes; and anything

3     related to that, I'm willing to leave open.

4          For the moment, it seems to me that unless

5     he's going to challenge and you guys are going

6     to vote not to count any of these 29, they go

7     over.

8          That's what we've done every precinct.

9          MR. DELANEY:  You set the theory.  Set one

10     is remakes.  Set two is missing absentees.  And

11     is there a set three individual problem that

12     aren't in those two categories?  And are you

13     pushing those or dropping those?

14          I think that's what Mr. Brooks is asking.

15          MR. BROOKS:  Exactly.

16          MR. REUBEN:  We have no others.

17          HONORABLE TODD ROKITA:  So you're

18     withdrawing?

19          MR. BROOKS:  Yes.

20          MR. DELANEY:  Can we then do the math,

21     then, so that our 12 --

22          MR. REUBEN:  Well, one no vote doesn't

23     matter.

24          MR. DELANEY:  Wait a minute.  There are 12

25     remakes and 17 missing.
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1          MR. BROOKS:  Ballots related to those two

2     issues -- I guess what I'm saying is that the

3     way I believe this ought to happen is that the

4     29 disputed Elrod votes go over into my final

5     category to get us up 121.

6          When my case in chief comes around, if

7     there is a resolution of that issue, I recognize

8     that it may effect some of my votes, too.

9          MR. DELANEY:  May slip back.

10          MR. BROOKS:  So if I ask for some relief, I

11     recognize that my votes have to be treated the

12     same way as I'm asking theirs.

13          So I may have -- by virtue of asking

14     something, it may affect me somewhat.

15          MR. DELANEY:  Are you suggesting you sit

16     silent with those 29 of yours and this remake

17     and absentee thing is down the chute?

18          MR. BROOKS:  Pardon?

19          MR. DELANEY:  I'm asking you whether are

20     you suggesting that these 29 are permanently

21     yours, and if you sit silent, say I'm doing

22     nothing about this precinct, I'm fine.  I

23     withdraw all claims, that then these two issues

24     are finished?

25          Because I don't think they're finished
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1     because I think there's a prima fascia case here

2     for misconduct.

3          MR. BROOKS:  Well, the question is --

4     you're looking at me like I'm trying to pull a

5     fast one.  This is exactly the same thing we've

6     done with every single precinct.

7          MR. DELANEY:  I don't care if it's fast or

8     slow, I just want to know if you're doing it.

9          MR. BROOKS:  I don't do anything very fast.

10     Slow thinkers it is.

11          MR. DELANEY:  Are you doing that?  Are you

12     going to take the position?

13          MR. BROOKS:  No, I'm telling you I'm going

14     to come and take the position on what happened

15     to those ballots and how they ought to be

16     resolved.

17          MR. DELANEY:  Then we'll play it like that.

18          MR. REUBEN:  My withdrawal is still subject

19     to my objection to your count.

20          MR. DELANEY:  I understand that.

21          HONORABLE TODD ROKITA:  So --

22          MR. BROOKS:  Mr. Delaney, I tried to help

23     resolve some of it today.  You guys didn't want

24     to.

25          MR. DELANEY:  I wish it were simple, but
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1     it's clear.

2          HONORABLE TODD ROKITA:  So the 29 ballots

3     go where?

4          MR. KING:  With the 92 is my understanding.

5     Subject to Mr. Reuben's objection.

6          MR. DELANEY:  Subject to our ruling that

7     there's some problem with the remakes or the 17

8     missing, when we've heard all the evidence.

9          We're just not ruling on it permanently.

10          HONORABLE TODD ROKITA:  Okay.  So, Brad,

11     can you call a retally?

12          MR. KING:  Certainly, Mr. Chairman, in

13     Precinct 30-1, the retally shows 121 votes cast

14     for Mr. Elrod, 66 cast for Mr. Mahern.  On the

15     right column the 29 disputed ballots for

16     Mr. Elrod are now 0, 25 disputed ballots cast

17     for Mr. Mahern -- 25, as I believe I said, and 4

18     no votes.

19          HONORABLE TODD ROKITA:  Okay.  Next

20     precinct.

21          MR. REUBEN:  May I have my subpoenas,

22     please?

23          HONORABLE TODD ROKITA:  Five-minute recess.

24          (A recess was taken.)

25          HONORABLE TODD ROKITA:  Okay.  Calling the
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1     commission back to order.

2          Mr. Skolnik.  Mr. Skolnik, we're ready.

3          MR. DELANEY:  Joel, can you find

4     Mr. Reuben.

5

6          MR. MILLER:  I will attempt to.  Are you

7     going to send Mr. Bock after Mr. Brooks, or are

8     we going to start without him?

9          MR. SKOLNIK:  Mr. Chairman, are you ready

10     to proceed?

11          HONORABLE TODD ROKITA:  Yeah, go ahead.

12          MR. SKOLNIK:  Can I have everybody's

13     attention.

14          HONORABLE TODD ROKITA:  Hold on, Brad.

15          MR. REUBEN:  I gave to -- you got them now.

16          MR. KING:  No.  Do you have a blank

17     subpoena form?

18          MR. REUBEN:  You don't have the subpoena

19     forms I left yesterday?

20          MR. SKOLNIK:  Did you leave them yesterday?

21          MR. REUBEN:  I believe that I did.

22          MR. SKOLNIK:  I thought they were handed

23     back to you.  I will check.

24          MR. REUBEN:  The only thing I would like to

25     add -- is Mr. Bock in the room, please?
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1          HONORABLE TODD ROKITA:  Don't ask it, then.

2          MR. REUBEN:  I won't.

3          (A discussion was held off the record.)

4          HONORABLE TODD ROKITA:  We're back on the

5     record.  We can go forward.

6          I would note to the parties that we've got

7     a lot of work ahead of us, so I'm trying to be

8     professional as I can with these recesses.

9     Please come back on time.

10          That's to both of you.  Both of you were

11     late.

12          MR. REUBEN:  Before we go to the next

13     precinct, I guess I want to make one last

14     comment about 30-1.  I will handle my

15     precinct-wide objection that is not contest

16     based.

17          We did -- on behalf of my client, I did, I

18     believe, object to this precinct in its

19     entirety, without getting into individual

20     ballots and the issues about distinguishing

21     marks, and those things which don't exist now.

22          However, I think my challenge to the

23     totality of the precinct went in part to -- I

24     think it does go in part to the calculation.

25          I raised that earlier.  I'm raising it



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 369

1     again now.  I think I'm entitled the remedy of

2     asking the SBA to recount -- or recalculate, not

3     go back and review, but to go back and

4     recalculate that precinct.

5          I wanted to be sure that denial by you is

6     clearly on the record.

7          My objection to the precinct is, I think --

8     has been made clear from the outset.  It doesn't

9     have to be ballot by ballot, we're objecting to

10     the calculation.

11          HONORABLE TODD ROKITA:  You can say what

12     you want for the record.  You raised your

13     objections.  I thought they were clear.  We've

14     closed the precinct.  We're on to the next one.

15          Your objections are preserved for the

16     record.

17          MR. BROOKS:  As I understand, there was

18     never a request to throw out every ballot that

19     was ever asked by Mr. Reuben's --

20          MR. REUBEN:  No, but I --

21          MR. BROOKS:  -- in his case in chief.

22          MR. REUBEN:  No, but I did ask for a

23     recalculation.  And they're telling me they're

24     not going to do it.

25          MR. DELANEY:  Just for the record, if we
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1     see some news when we get to this new process,

2     we might want to do that as part of finalizing

3     the total.

4          I'll certainly consider that at that time.

5          MR. REUBEN:  Organizationally, I think we

6     talked earlier.  Does the Commission have any

7     thought right now how late we're going?

8          HONORABLE TODD ROKITA:  I intend to go

9     late, given the speed which we're moving through

10     these and the work ahead of us.  I can't say how

11     long.  We'll take a vote on.

12          I think we need to break for dinner and

13     come back.  I know that.

14          MR. REUBEN:  And the subpoenas that

15     Mr. Skolnik is going to sign, when we find them,

16     to bring these folks here, presumably tomorrow,

17     I realize how subpoenas work.  We're also

18     talking about a little different kind of

19     procedure than you get to in a courtroom or

20     trial.  We do have volunteers who are the people

21     that are going to be dragged in here tomorrow.

22          Is there a time that you would suggest we

23     put on there?  It may take us --

24          HONORABLE TODD ROKITA:  I'm sorry, did

25     these subpoenas not issue during a recess?
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1          MR. REUBEN:  I gave the addresses and names

2     to Mr. King.  He gave them in turn to

3     Mr. Skolnik, and the subpoenas that I believe I

4     left with the Commission yesterday are now on

5     the line along with the 17.

6          HONORABLE TODD ROKITA:  I want those out

7     now.

8          MR. SKOLNIK:  It is my recollection that I

9     know there were some drafts of a form yesterday,

10     but it's my recollection that Mr. Reuben took it

11     back.

12          I, during the break, was looking through my

13     files and I don't show the blank form.

14          MR. BROOKS:  While we're looking for the

15     form, can you tell me who was subpoenaed?

16          MR. SKOLNIK:  The names on here are Teresa

17     Ryan, Teresa Cornett, Thelma Walker, David

18     Nibbs.

19          MR. TURNER:  Yes.

20          HONORABLE TODD ROKITA:  Mr. Skolnik, you're

21     saying you did process the forms?

22          MR. SKOLNIK:  No, I did not.  I know I was

23     authorized -- yesterday we had the discussion on

24     the record about authorizing.  And I remember

25     that at that time I did not sign anything.  I
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1     think the forms were retained by Mr. Reuben.

2          If I'm mistaken on that, I apologize.  I

3     mean, it can be done during the dinner break or

4     something.

5          I know there's a -- you did e-mail me a

6     draft of the form a few days ago, before we

7     brought this to the Commission.  I can always

8     retrieve that.  I would be happy to do that

9     during the dinner break.

10          As I sit here right now, I do not have the

11     blank forms.  Whether I misplaced them or you

12     did, I'm not even getting into that.

13          I do not recall retaining them.

14          HONORABLE TODD ROKITA:  Let's issue them

15     during the dinner break.

16          Any questions?  Are we going to get to any

17     of the people you subpoenaed for

18     cross-examination, in their case in chief, if we

19     get to their case in chief tonight?  Do you have

20     any people that you're bringing in for your case

21     in chief?

22          MR. REUBEN:  No, because I think I made a

23     prima fascia case.

24          So I'll research again.

25          MR. DELANEY:  What time do we want these
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1     people?

2          MR. BROOKS:  His case in chief is over in

3     this 30-1, right?

4          HONORABLE TODD ROKITA:  Right.

5          MR. DELANEY:  Let's be fair to the

6     witnesses.  What time do we want them?

7          HONORABLE TODD ROKITA:  That's what I'm

8     asking.  I don't know if we're needing them

9     tonight or not, depending on how far we get

10     tonight.  The subpoena, I'm sure, reads that

11     they need to be available to us when we need

12     them.  I agree with you we need to be as cordial

13     as possible.

14          MR. REUBEN:  The subpoena's going to be a

15     specific time.  It will give a date and time and

16     place.  And then I'll bring in -- the subpoena

17     forms I showed you all yesterday, it's not a

18     duces tecum, it's simply "be here."

19          MR. BOCK:  If we're only going until 5:30,

20     that's only 10 more minutes.

21          HONORABLE TODD ROKITA:  I'm sorry.  I'm

22     getting tired.  I say we set them for bright and

23     early tomorrow and we go as far as we can until

24     we find out they're needed.  If we get to a

25     point tonight, we have to stop, if we get that
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1     far.

2          How about if we set the subpoenas for 8:30

3     tomorrow morning?  We'll be all right.

4          Comments.

5          MR. DURNIL:  I agree.

6          HONORABLE TODD ROKITA:  Why don't you do

7     that through dinner break, then, Brad.

8          Are we ready?

9          MR. SKOLNIK:  Mr. Chairman.

10          Center Precinct 30-02.

11          Undisputed valid ballots, Elrod 59, Mahern

12     54; disputed ballots tallied, Elrod 1, Mahern 0,

13     there was 1 no vote tallied.

14          MR. DURNIL:  I move we accept the

15     undisputed votes.

16          MR. DELANEY:  I second it.

17          HONORABLE TODD ROKITA:  All in favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          So moved.

22          Petitioner.

23          MR. REUBEN:  We have nothing.

24          HONORABLE TODD ROKITA:  Did you say, "We

25     have nothing"?
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1          MR. REUBEN:  30-02, I don't think we have

2     anything.

3          HONORABLE TODD ROKITA:  Retally.

4          MR. KING:  Mr. Chairman, in 30-02, the

5     retally shows Mr. Elrod with 60 votes,

6     Mr. Mahern with 54 votes, the 1 disputed ballot

7     for Mr. Elrod becomes 0, and there is 1 no vote.

8          HONORABLE TODD ROKITA:  Thank you.

9          Mr. Skolnik.

10          MR. SKOLNIK:  Center 30-3 -- Center 30-003.

11          Undisputed valid ballots, 26 Elrod, 19

12     Mahern; invalid ballots tallied, 3 no votes;

13     disputed ballots tallied, 0 Elrod, 4 Mahern,

14     there were 3 no votes tallied.

15          HONORABLE TODD ROKITA:  Thank you, Brad.

16          Motion.

17          MR. DURNIL:  I move we accept the

18     undisputed votes.

19          MR. DELANEY:  Second.

20          HONORABLE TODD ROKITA:  All in favor.

21          MR. DURNIL:  Aye.

22          MR. DELANEY:  Aye.

23          HONORABLE TODD ROKITA:  Aye.

24          Hearing no opposed, so moved.

25          Petitioner.
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1          MR. REUBEN:  Thank you, sir.  I would

2     direct your attention, please, to Precinct

3     30-003, Exhibit No. 4.

4          MR. SKOLNIK:  Are there any disputed?

5          MR. REUBEN:  Yes.  30-3.

6          MR. SKOLNIK:  The tally I just read off of

7     does not show any disputed votes for Elrod.

8          MR. REUBEN:  I'm sorry.  I've got Exhibit 4

9     stamped.

10          MR. MILLER:  It's on there.  It's on this.

11     They did.  Exhibit 4.

12          HONORABLE TODD ROKITA:  Is there a comment

13     why it's not on your tally sheet?

14          MR. WILLIAMS:  No.

15          HONORABLE TODD ROKITA:  Mr. Brooks, do you

16     want to say something?  I'm sorry, what are we

17     calling this, the tally sheet?

18          MR. WILLIAMS:  We have it on the exhibit

19     list as having ruled that we consider as invalid

20     because of the signature.

21          MR. REUBEN:  And we challenged it.

22          HONORABLE TODD ROKITA:  It doesn't show

23     that you challenged it.

24          Does it show that the petitioner challenged

25     it?
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1          MS. ROBERTSON:  On the exhibit.

2          MR. DELANEY:  I take it that stamp shows

3     the State Board of Accounts when someone says I

4     challenge it.

5          HONORABLE TODD ROKITA:  Okay, Mr. Reuben.

6          MR. REUBEN:  Thank you, sir.  I direct your

7     attention, please, to the first area being the

8     Republican party straight ticket area that is

9     marked with the oval, and then there's a name

10     written in beneath it.

11          I then turn your attention to the

12     individual vote for Edmund Mahern.  I think

13     given the protocol so far the Commission has

14     established, this should be a Mahern vote.

15          HONORABLE TODD ROKITA:  Thank you.

16          Mr. Brooks.

17          MR. DELANEY:  Can we see the book for the

18     precinct and the ballot in question, please.

19          (Thereupon, the items requested were

20     presented.)

21          HONORABLE TODD ROKITA:  Go ahead,

22     Mr. Brooks.

23          MR. BROOKS:  Exhibit No. 5.

24          HONORABLE TODD ROKITA:  I had Exhibit 4.

25     It is 4.
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1          Mr. Brooks.

2          MR. BROOKS:  Well, our basis is that

3     there's a voter named Dickerson.  That the State

4     Board of Accounts was correct in using that as

5     an identifying mark.

6          HONORABLE TODD ROKITA:  The State Board of

7     Accounts was correct.  And say that again, I'm

8     sorry.

9          MR. BROOKS:  There is a voter in the poll

10     vote named Dickerson.  Our position was that he

11     signed his name to it.

12          HONORABLE TODD ROKITA:  Okay.

13          MR. BROOKS:  Therefore, it should be

14     invalid as a distinguishing mark.

15          HONORABLE TODD ROKITA:  A motion.

16          MR. DELANEY:  I move we count this vote.

17          It's back to the same issue.  I don't think

18     there is any proof that this person intended

19     that the voting machine would know who he was,

20     or tell us, or affect the political process.

21          There's a person with the same last name as

22     the Republican congregational candidate.  I

23     don't see that it's the same signature to me.

24     I'm not a signature expert, but it doesn't look

25     to be the same.
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1          But at any rate, I don't think there's any

2     intent here to tell anybody in the political

3     process how this person voted.

4          So I move that we count this ballot.

5          MR. BROOKS:  And we believe that

6     consistency -- the question is whether or not

7     they've done something to enable someone.  And,

8     again, certainly rare.  I wasn't expecting to

9     see signatures and initials of voters, but

10     apparently that's exactly what happened.

11          MR. REUBEN:  You can't tell the intent;

12     that's what we're talking about.

13          What is the intent of the voter?  We keep

14     hearing that we can't prove intent.  That's our

15     point in this thing, this ballot ought to count.

16     It's a direct vote for Mahern.

17          Maybe the Republican wants to emphasize his

18     vote for the party and Mr. Dickerson.  We don't

19     know.  But all we do know is that the only

20     affected race here is Mahern, and Mahern is

21     identified.  It would be consistent.

22          HONORABLE TODD ROKITA:  I recall my vote on

23     the initials and how I thought that was because

24     they're initials as opposed to a checkmark or

25     something like that, that enables someone to
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1     tell who you are.

2          How is this different in my rationale on

3     that vote?

4          MR. REUBEN:  It's different because this is

5     a candidate.  The other one was a voter, we

6     believe himself, who initialed it.  This one is

7     a candidate.

8          MR. DURNIL:  It's also a voter there.

9          MR. BROOKS:  Unlike most write-ins, I think

10     as we've seen, this people have a tendency to

11     print their write-ins.  This is a signature as

12     opposed to a printing.  Somebody would be

13     concerned with exactly who it was and how it was

14     spelled and so on.

15          MR. REUBEN:  He may not be a handwriting

16     expert by his own admission, but Commissioner

17     Delaney compared this Dickerson signature.  You

18     all compared the initial on that first voter;

19     Mr. Durnil, I think you did.  It was felt you

20     thought it was similar.

21          Well, now let's let Mr. Delaney, then, or

22     you take another look at Dickerson.  If that

23     candidate -- I mean, if that voter's signature

24     appears to be similar, then you may be

25     consistent.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 381

1          But at least from what Ed said a moment

2     ago, it appears to be very different.

3          MR. BROOKS:  And unlike the other

4     situations where we've got write-ins, it's not

5     in a write-in box.

6          MR. REUBEN:  Neither were the initials.

7          MR. DELANEY:  I think this is the Democrat

8     obsessed with Dickerson and had to write their

9     name on it.  This person voted Democrat all the

10     way except Dickerson.

11          MR. DURNIL:  Almost every other one.

12          MR. BROOKS:  The claim I believe Mr. Reuben

13     was making, was because Mr. Eric Dickerson was a

14     candidate, that this was not intended to reveal

15     the name.

16          My point is, this is not written in

17     anywhere where he would put a candidate that you

18     wanted to have a write-in.  It's a handwritten

19     signature by a voter as opposed to some

20     commentary in a write-in.

21          MR. REUBEN:  But the initials were not in a

22     write-in place either.  The initials were in a

23     big blank area in the bottom right-hand corner.

24          MR. BROOKS:  It's exactly the same.  I

25     agree with that.
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1          It would be different if it was in a

2     write-in box.

3          HONORABLE TODD ROKITA:  Are there questions

4     by the commissioners?

5          I guess there's a motion.

6          MR. KING:  Staff had a clarification for

7     State Board of Accounts.

8          Since this petitioner's dispute was not

9     included on the tally sheet, we want to be clear

10     with State Board of Accounts whether the one

11     vote was already included in either of the 26 or

12     19 votes for Mr. Elrod or Mahern respectively,

13     or whether it was intended by State Board of

14     Accounts to be an invalid vote for Mr. Mahern.

15          MR. WILLIAMS:  According to our exhibit

16     list, we declared it as invalid so it would not

17     be in our total.

18          MR. KING:  So, therefore, show in the

19     invalid vote for Mr. Mahern column?

20          MR. WILLIAMS:  Sure.

21          MR. BROOKS:  I want to make sure that that

22     is the case.  Except for the exhibit list, where

23     did you track?

24          How would you have counted that in your

25     normal system, as a no vote?
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1          MR. WILLIAMS:  Invalid would be normally.

2     This person didn't put it in there.  Line B.

3          MR. BROOKS:  Well in that case, wouldn't

4     the assumption be that it is in there?

5          MR. WILLIAMS:  It might be in the total for

6     the 3 on the no vote.

7          MR. DELANEY:  If I look at your sheet, page

8     3 thereof, State Board of Accounts on election

9     night they gave 24 to Mahern.  This time 23 per

10     SBA, SBA ruled invalid ballot signature on front

11     of ballot.

12          MR. BROOKS:  I agree with that.  I see

13     that.  I agree with that.

14          MR. DELANEY:  So it was a non-counted

15     invalid vote for Mahern.

16          MR. KING:  Thank you, Mr. Chairman.

17          HONORABLE TODD ROKITA:  Does that clarify?

18     So there was a motion.

19          MR. DELANEY:  Motion was counts it for

20     Mahern.

21          HONORABLE TODD ROKITA:  Second for it.

22          I'll second it for discussion.

23          Any more discussion?

24          MR. DURNIL:  Again, the voter's name or

25     voter's initial enables us to know who the voter
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1     is.

2          It's invalid.

3          HONORABLE TODD ROKITA:  My discussion there

4     is I look at these and I remember when we

5     discussed these initials it was clear that the

6     voter was identifiable based on their

7     handwriting.

8          Here, it's not at all clear.  In fact, it's

9     pretty clear the way they signed the word

10     Dickerson -- the name Dickerson, they very much

11     are different individuals.

12          Given that, I would be inclined to vote for

13     counting this ballot because I think you

14     otherwise determine the intent of the voter.

15          So call the question.  All those in favor.

16          MR. DELANEY:  Aye.

17          HONORABLE TODD ROKITA:  Aye.

18          All opposed.

19          MR. DURNIL:  Nay.

20          HONORABLE TODD ROKITA:  Thank you.

21          Mr. Reuben.

22          MR. KING:  Mr. Chairman, do you want a

23     tally?  He just had the one, I think.

24          MR. REUBEN:  I appreciate the floor is

25     still with me.  Without casting aspersion to
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1     what the SBA has done, I think we now recognize

2     mistakes do happen.  That the Exhibit No. 4 was

3     not on one of the normal sheets.  Human error.

4     That same human error goes to calculation and

5     things we already raised.  Once again, I ask

6     that that be redone, but I know what's going on

7     there.

8          We have no further objections in 30-3.

9          HONORABLE TODD ROKITA:  Retally.

10          MR. KING:  Yes, sir.

11          Mr. Chairman, my records only showed one

12     dispute by petitioner, as the exhibits were

13     presented.

14          MR. REUBEN:  In 30-3.

15          MR. KING:  Yes, in 30-3.

16          MR. REUBEN:  The one we made was the one we

17     voted on No. 4.

18          MR. KING:  The tally in 30-3 would be for

19     Mr. Elrod 27, for Mr. Mahern 19.  There would be

20     no invalid ballots for Mr. Mahern, per the

21     previous correction, 3 no votes that are invalid

22     by State Board of Accounts.

23          With regard to the disputes, 4 disputed

24     ballots for Mr. Mahern, and 3 no votes tallied

25     by State Board of Accounts.
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1          MR. DELANEY:  If I heard you correctly,

2     make sure I got the line right.

3          MR. KING:  I'm sorry.

4          MR. DELANEY:  30-3, if anybody gained a

5     vote, I think it was Mr. Mahern.

6          MR. KING:  I beg your pardon.  I beg your

7     pardon.  It should be 26-20.

8          MR. REUBEN:  Good try.

9          HONORABLE TODD ROKITA:  Mr. Reuben.

10          MR. REUBEN:  Delaney, I'm sorry.  It won't

11     happen again.

12          MR. SKOLNIK:  Are we ready to proceed to

13     Precinct 30-04 Center?

14          HONORABLE TODD ROKITA:  Yep.

15          MR. KING:  Precinct 30-04 undisputed valid

16     ballot tallied, Elrod 62, Mahern 66; disputed

17     ballots tallied, Elrod 3, Mahern 1, 4 no votes

18     were tallied.

19          MR. DURNIL:  I move we accept the

20     undisputed votes.

21          MR. DELANEY:  Second.

22          HONORABLE TODD ROKITA:  All the favor.

23          MR. DURNIL:  Aye.

24          MR. DELANEY:  Aye.

25          HONORABLE TODD ROKITA:  Aye.
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1          Hearing no opposed, so moved unanimously.

2          Petitioner.

3          MR. REUBEN:  No objection on 30-4.

4          MR. KING:  Mr. Chairman, the retally, then,

5     in Center 30-04 would be, 55 for Mr. Elrod, 66

6     for Mr. Mahern, the 3 challenged -- or rather

7     disputed for Mr. Elrod are now 0, 1 disputed

8     tally passed for Mr. Mahern remains present and

9     4 no votes tallied by the State Board of

10     Accounts.

11          MR. SKOLNIK:  Precinct Center 30-04.

12     Undisputed valid ballots tallied, Elrod 0,

13     Mahern 2; disputed ballots, Elrod 56, Mahern 48;

14     there were 2 no votes tabulated by the SBA.

15          MR. DURNIL:  I'll move we accept the

16     undisputed votes.

17          MR. DELANEY:  Second.

18          HONORABLE TODD ROKITA:  All in favor.

19          MR. DURNIL:  Aye.

20          MR. DELANEY:  Aye.

21          HONORABLE TODD ROKITA:  No opposed.  So

22     moved unanimously.

23          Petitioner.

24          MR. REUBEN:  I draw your attention, first,

25     to Exhibits 1, 2, and 3.  They're virtually the
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1     same, if not exactly the same.  The issue here

2     deals with the spoiled ballots.

3          We have somewhat the same problem we had

4     earlier with regard to 12 ballots.  There's no

5     indication as to why these things were remade

6     or --

7          MR. DELANEY:  Which exhibit?

8          MR. REUBEN:  I'm sorry.  1, 2, and 3, sir.

9     On the front and back of each of those there's

10     what appears to be scribbles, and someone has

11     taken a heavy felt marker and marked through

12     what would be the computer information, if you

13     will.

14          There is no indication why these were

15     voided from being spoiled.  There's no

16     indication of a record to the ballot that was

17     used to replace these, whatever the reason was.

18     Even if there was a voter who had their ballot

19     rejected or voter changed their mind, there

20     still needs to be that proverbial trail that is

21     not there.  We seem to have these three

22     hanging-out-there ballots.

23          HONORABLE TODD ROKITA:  Again, we're to the

24     issue of what do you want us to do with that?

25     You're not presenting any action for us to take.
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1          MR. REUBEN:  There may be -- I'm not sure

2     what the remedy is.

3          HONORABLE TODD ROKITA:  Okay.

4          MR. DELANEY:  Are there redone ballots

5     here?  These are not remakes.

6          MR. REUBEN:  No, these are just spoiled

7     ballots, and we can't find -- there's no way --

8     that's part of the problem, Mr. Delaney, is that

9     there's no markings on them.

10          There no markings on a remake to show they

11     were remade.  They could have been -- they could

12     have been remade by the remake team, they might

13     not have been.

14          This is a precinct, from our information,

15     was opened late, which means these ballots could

16     have been there in somebody else's hands for

17     some extended period of time and remade by who

18     knows who.  That's part of the issue with some

19     of these precincts and their machinery not

20     operating.

21          HONORABLE TODD ROKITA:  Mr. Brooks.

22          MR. BROOKS:  Again, I mean these three

23     ballots have done exactly what the statute

24     required.  Mr. Reuben's description of scribble

25     is, in fact, the word "void," which it's
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1     supposed to have, and the reason that the Magic

2     Marker is on the side is because they are

3     instructed to do so, so that it cannot be rerun

4     through the machine because it messes up the

5     timing sequence.

6          And he's misusing the word "remade."  This

7     is a different process.  There's no remakes to

8     go with it because the typical voter who decides

9     to change their mind and do something different,

10     or has some issue that doesn't get a ballot

11     that's remade; they just get a regular ballot.

12          HONORABLE TODD ROKITA:  Thank you.

13          Any questions by commissioners?

14          Any the motion?

15          MR. DURNIL:  I'll move we not count these

16     three voided ballots.

17          HONORABLE TODD ROKITA:  Second?

18     Discussion?

19          Hearing none, all the favor.

20          MR. DURNIL:  Aye.

21          MR. DELANEY:  Aye.

22          HONORABLE TODD ROKITA:  Aye.

23          So moved unanimously.

24          Mr. Reuben, anything else in 30-05?

25          MR. REUBEN:  That's all we had, sir.
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1          MR. KING:  Mr. Chairman, retally in Center

2     30-5 would show 56 votes for Mr. Elrod, 2 for

3     Mr. Mahern.  The 56 disputed ballots for

4     Mr. Elrod now become 0.  There are 48 disputed

5     ballots for Mr. Mahern remaining, and 2 no

6     votes.

7          MR. BROOKS:  Fifty-six for Elrod now?

8          MR. KING:  Yes, that's correct.

9          HONORABLE TODD ROKITA:  Mr. Skolnik.

10          MR. SKOLNIK:  Center 30-6.  I note for the

11     purpose of the record that the entire precinct

12     is listed as disputed.

13          The undisputed valid ballots tallied, 0 for

14     Mr. Elrod, 0 for Mr. Mahern; disputed ballots

15     tallied, 109 Elrod, 90 Mahern.  There were 5 no

16     votes tallied.

17          HONORABLE TODD ROKITA:  Petitioner.

18          MR. REUBEN:  Me?  I would ask the

19     Commission to direct its attention to Exhibits 1

20     and 2.

21          MR. BROOKS:  I'm sorry, which one, Larry?

22          MR. REUBEN:  Exhibit 1.  I'm sorry, the

23     race I would like you to focus on is the race

24     which would have been where Mahern and Elrod

25     should have been, rather what we have here is
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1     the --

2          MR. BROOKS:  Hold up, Mr. Chairman.  I

3     believe Exhibit 2 is our challenge.

4          MR. REUBEN:  I beg your pardon.  I beg your

5     pardon.

6          I'll withdraw his challenge.

7          MR. DELANEY:  Exhibit 1 you marked on.

8          MR. REUBEN:  Yes, Exhibit 1 is mine.

9          MR. DELANEY:  You are pushing it.

10          MR. REUBEN:  I am pushing it.

11          MR. DELANEY:  For what purpose?

12          MR. REUBEN:  The purpose is this is a vote

13     we believe should be for -- I guess, let me

14     clarify this also.

15          David, is correct that the marking of this

16     would show that Exhibit 2 is the Republican

17     challenge and Exhibit 1 is the Democratic

18     challenge.  I believe those have been reversed.

19          I believe that Exhibit No. 1 should be his

20     challenge, No. 2 is mine.

21          If you look at it, you will see he's not

22     going to challenge his vote, and I'm not going

23     to challenge mine.

24          MR. BROOKS:  If you want to swap on that,

25     I'm okay.
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1          MR. DELANEY:  Are we swapping?

2          MR. REUBEN:  We're swapping.

3          MR. DELANEY:  Thank you.

4          MR. REUBEN:  Now, I will then refer to

5     Exhibit No. 2 only.  This ballot, as I said a

6     moment ago, relates to the wrong election.  It

7     relates to the Libertarian race rather than

8     Elrod/Mahern.  This vote was meant to be for the

9     Democrat.  It's written on there for the

10     Democrat.

11          It's obviously been voided and there's no

12     way to know, at least from there trail we see,

13     whether or not it was remade for the Democrat.

14     It is a distribution problem which is also a

15     contest issue; but as far as this is concerned,

16     we believe it should be counted for the Democrat

17     who would have been in that spot.

18          HONORABLE TODD ROKITA:  Mr. Brooks.

19          MR. BROOKS:  Well, I guess I don't mind

20     saying it's an outrageous suggestion to take a

21     ballot that does not only not have Mr. Mahern's

22     name on it, or Mr. Elrod's name on it, but

23     doesn't even have a Republican candidate in that

24     race, and suggest that this ballot ought to be

25     remade for Mr. Mahern.
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1          There is no way to ascertain the intent of

2     this voter, and I simply believe, and we'll

3     discuss this later, I suppose, in 30-1, but the

4     statute which allows remaking is to make

5     duplicates.

6          You can't make a duplicate of a ballot

7     which does not have Jon Elrod or Mahern on it,

8     and suddenly have that on there.

9          Let me find the statute quickly.  On a

10     defective card, which this would be, "a

11     duplicate ballot shall be made of a defective

12     card, not including the uncounted vote."  I'm

13     citing Indiana Code 3-12-3-5.

14          And first of all, it can't be a duplicate

15     with respect to this race because Mahern and

16     Elrod are not on it.

17          Secondly, when it talks about not including

18     the uncounted votes, well, that would presumably

19     be what the statute is referring to.

20          You can't transfer a nonexistent vote over

21     onto a ballot.  The fact of the matter is,

22     whoever cast this vote did not cast the vote for

23     Mr. Mahern nor Mr. Elrod.

24          And we believe -- I can -- I'm happy

25     to -- I do have an affidavit from the inspector
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1     in this precinct I'm happy to provide you,

2     maybe -- here it is.

3          What this inspector says is that she got

4     two ballots, which she saw Exhibit 1 as well,

5     that did not contain the Mahern/Elrod race; that

6     she did indeed remake the ballots.  Did not

7     transfer any vote onto either race, which, by

8     the way, if you recall from Exhibit 1, that was

9     a straight Republican ballot.

10          So if there was any intent to be inferred,

11     it certainly was more intent from a Republican

12     straight ticket vote, perhaps, than from a Greg

13     Porter versus a Libertarian ballot.

14          Our position is that she did exactly the

15     right thing.  Should not have transferred either

16     one.  Unfortunately, she didn't mark remake, but

17     she did tell us she did not transfer.  I think

18     that's your answer.

19          She did not follow the remake procedure

20     properly, as we've already discussed, and that's

21     unfortunate.  But I think she did the right

22     thing, and this ballot, in particular,

23     certainly, should not be cast for Mr. Mahern.

24          HONORABLE TODD ROKITA:  Questions by the

25     Commission.
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1          MR. KING:  Clarify with the State Board of

2     Accounts.

3          Would it be correct to assume that

4     Exhibit No. 2 is not included on the tally sheet

5     for this precinct either under the 109 for

6     Elrod, the 90 for Mahern, or the 5 no votes?

7          MR. WILLIAMS:  Yes.

8          MR. KING:  Okay.  Thank you.

9          MR. DURNIL:  I move the ballot not be

10     counted.

11          HONORABLE TODD ROKITA:  I second it.

12          MR. DELANEY:  I've read the -- I'd like

13     some discussion.

14          I've read the affidavit.  If I understand

15     it correctly, the inspector is saying that the

16     counting machine kicked out these

17     two -- presumably these two ballots, because

18     they had the wrong house district, which was to

19     be credited with the machine.  And then she

20     remade the ballots, but didn't put any vote for

21     the house district.  No matter what happened

22     here, she didn't put any on there because she

23     "thought there were no House District 97 votes."

24

25          Well, of course, there couldn't be because
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1     they weren't given an option.  So those two

2     voters -- absentee voters were not given a

3     chance to vote in this race because of an error

4     made by somebody other than them.  If I got this

5     right.

6          MR. REUBEN:  The only question,

7     Mr. Delaney, on that same theory is while the

8     affidavit -- first of all, made by -- she was

9     the inspector.  She had no right to do what she

10     did.  Let alone did she have no right to do it,

11     she did what she did in a wrong way.

12          Having said that, while she didn't cast the

13     vote for District 97, she doesn't say in here

14     whether she cast it for Republican party, which

15     is one of the two ballots that is marked.

16          I think that leaves open the door whether

17     or not she did do that, and I think this

18     affidavit, I assume, I don't know who prepared

19     it, but it leaves that nuance in here, yes, she

20     didn't remake it for -- she said she remade two

21     ballots and ran them through the M-100.  I did

22     not register any votes for 97, but doesn't say

23     whether or not she registered votes for a

24     straight party.

25          So I think if those ballots are going to go
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1     because they don't have a 97 race, then I think

2     we need to be clearer that the Republican

3     straight party ticket does not pick up here for

4     97 and erroneously give a vote to Mr. Elrod.

5          MR. BROOKS:  I'm sure you -- how do you go

6     about ensuring that?

7          MR. REUBEN:  I assume this is prepared by

8     counsel for Mr. Elrod.  If he did, then he knows

9     what he prepared if he talked to that

10     Ms. Matthews in preparation of making this

11     affidavit, then I think it's probably fair to

12     guess that -- with all due respect to

13     Mr. Brooks -- that somebody knows what exactly

14     she remade.  And that's what's silent in this

15     affidavit.

16          HONORABLE TODD ROKITA:  Mr. Reuben -- do

17     you have a response?

18          MR. DELANEY:  She says I was instructed to

19     remake the ballots.  Said, "I did."  Said, "I

20     remade it."  Then the only exception to that is

21     she said she didn't register any vote for House

22     District 97 because it had the wrong name on it.

23     The implication would be that she remade them

24     otherwise as they were.

25          MR. REUBEN:  Which has the party emblem.
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1          MR. DELANEY:  In one case.

2          MR. REUBEN:  Yes, sir.  Doesn't say who.

3          "I was directed to do it."

4          Directed by whom?

5          HONORABLE TODD ROKITA:  Any other questions

6     by Commissioners?

7          MR. BROOKS:  If you have questions, I'm

8     happy to answer some of those.  I think I know

9     the answers to those questions.  I did have a

10     conversation with Ms. Matthews before we did the

11     affidavit, if any of those issues are important

12     to you.

13          HONORABLE TODD ROKITA:  Are they to the

14     Commission?

15          MR. DELANEY:  Did she mark the Republican

16     ballot?

17          MR. BROOKS:  I am informed that she filled

18     in individual bubbles and left out ones that

19     weren't on the ballot, and that's a flaw.

20          I tried to keep these as simple and

21     straightforward as possible.

22          Mr. Reuben, I think, raises a fair

23     question, but I don't believe that she

24     registered a straight Republican vote.

25          MR. DELANEY:  But we don't know.
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1          MR. BROOKS:  Well, I asked her very

2     specifically.  And unless she doesn't know what

3     register a vote for House District 97 is -- we

4     talked about it.  She is an inspector.  Been an

5     inspector.  I think she would realize

6     registering a Republican bubble would have

7     registered a vote for 97.

8          MR. DELANEY:  Did you ask her that?

9          MR. BROOKS:  I believe she told me she

10     bubbled in individual bubbles.

11          MR. REUBEN:  Did she say that she did not

12     put in the Republican party emblem?

13          MR. BROOKS:  I'm happy to ask her again, if

14     you want.

15          We've got -- I'm not going to ask for

16     this -- I suppose the interesting question is

17     now that we swapped, is that I've got --

18          MR. DELANEY:  I think Mr. Reuben objected

19     to the right one.  I don't think you swapped.

20     This is the one you want to complain about.  It

21     appears you swapped, you got it both ways.

22          Do you want to call this lady on the phone,

23     the two of you together?

24          HONORABLE TODD ROKITA:  Even so, it's

25     hearsay.
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1          MR. REUBEN:  So is the affidavit --

2          MS. ROBERTSON:  You're operating under

3     Trial Rules.

4          MR. BROOKS:  I am confident that she didn't

5     register Republican bubble because she told me

6     she didn't register any.  It's a drafting

7     problem.  I must say I should have drafted it

8     better.

9          MR. REUBEN:  If she did do the Republican

10     emblem, then she did cast the vote for 97.

11          MR. DURNIL:  He just said she said she

12     didn't do that.

13          MR. REUBEN:  No, that's not what he said, I

14     don't believe, Mr. Durnil.

15          MR. BROOKS:  I said she bubbled in the

16     individual candidate bubble is what I said.

17          MR. REUBEN:  Her affidavit said that she

18     did not cast a vote for 97.  If, in fact, she

19     did do the Republican symbol, then she did cast

20     a vote for 97.

21          MR. BROOKS:  She said she didn't.  That's

22     the issue.

23          MR. DELANEY:  I think Mr. Reuben ought to

24     have a chance to give her a call.  Is that fair?

25          MR. BROOKS:  Have at it.
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1          MR. DELANEY:  I don't want to rely on the

2     affidavit when it's incomplete.

3          MR. BROOKS:  I mean, this again comes to

4     the point where every time we get to a precinct

5     Mr. Reuben is perfectly happy to throw out these

6     concepts and these ideas, not having any

7     evidence, not pointing to a particular exhibit,

8     and just drop these concepts.  When we're ready

9     to make some points that require something,

10     we've got affidavits for them.  It's his

11     responsibility.  These people who run these

12     polls and did this are a matter of public record

13     and have been since the election.

14          And we're trying to do the right thing.  I

15     want to be helpful.  I certainly don't want to

16     mislead you in any way.  Like I said, I probably

17     should have drafted that just a little more

18     specifically, but I feel confident that what is

19     said is true based on what she told me.  You

20     know.

21          MR. REUBEN:  Well, there is the problem we

22     have with affidavits.  And I resent that somehow

23     I'm making this up.  This is your affidavit I'm

24     challenging.  I'm questioning what you wrote for

25     her to sign.  You know exactly what you wrote.
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1          HONORABLE TODD ROKITA:  There's a motion.

2     Been a second.

3          Any other questions by Commission members?

4          Call the question.

5          Can you repeat your motion?

6          MR. DURNIL:  That we not count the ballots,

7     voided ballot, computer-voided ballot.

8          HONORABLE TODD ROKITA:  You're pointing to

9     Exhibit 2 or 1?

10          MR. DELANEY:  That's a good question.

11          MR. BROOKS:  He's got 2 now.

12          HONORABLE TODD ROKITA:  He's got 2, yeah.

13          MR. DURNIL:  I'll make the same motion when

14     we come to the other one.  Both the same

15     situation.  I wouldn't count either one, if

16     we're talking about 2.

17          HONORABLE TODD ROKITA:  Exhibit 2.

18          All in favor of that motion, signify by

19     saying aye.

20          MR. DURNIL:  Aye.

21          HONORABLE TODD ROKITA:  Aye.

22          All opposed.

23          MR. DELANEY:  No.

24          HONORABLE TODD ROKITA:  2 to 1.  The motion

25     carries.
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1          MR. DELANEY:  Did we cover both ballots?

2          MR. DURNIL:  No.

3          MR. DELANEY:  We'll wait for his.

4          HONORABLE TODD ROKITA:  One housekeeping

5     matter, we admit the affidavit into evidence.

6          MR. DELANEY:  It ought to be part of the

7     record.

8          HONORABLE TODD ROKITA:  Please have it

9     marked as Commission Exhibit, I believe it would

10     be 2 -- B.

11          (Commission Exhibit B was marked for

12     identification.)

13          HONORABLE TODD ROKITA:  Mr. Reuben.

14          MR. REUBEN:  I direct your attention to

15     30-6, Exhibit No. 8.  And more specifically, I

16     direct your attention to the backside of that

17     ballot.  Along the left margin of that ballot

18     someone -- and I'm going to speculate it was a

19     voter -- wrote something on the lines 14B and

20     15B, by which -- by which this ballot can

21     clearly be identified.

22          HONORABLE TODD ROKITA:  Mr. Brooks.

23          MR. BROOKS:  I think it's fairly clear to

24     me that this voter, wisely, bubbled in the

25     Republican bubble, and in overzealousness, in
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1     public service, got those two Democrats and

2     decided that wasn't a good idea.  And consistent

3     with my general theory, that when you made an

4     affirmative act and you want to show that this

5     is different, what you didn't want to do, you X

6     it out and do a little bit of scribble.  That's

7     what people do.

8          HONORABLE TODD ROKITA:  Questions by the

9     Commission members.

10          MR. REUBEN:  Get a new ballot.  You get a

11     new ballot.

12          MR. DURNIL:  Remind me on the Marion County

13     judges again, they're all elected.

14          MR. REUBEN:  Yes, sir.

15          MR. DURNIL:  But if you vote a straight

16     ticket, does it just count for Republican, one

17     or the other, or are they on the straight

18     ballot?

19          MR. BROOKS:  I don't think they're on the

20     straight ballot.

21          Well, then, all that X'ing out is to no

22     avail.

23          MR. REUBEN:  The point here is not

24     normally.  Voters are told if you need to remake

25     a ballot, you give the spoiled ballot to the
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1     inspector.  You get a new ballot and you don't

2     do what Mr. Brooks is suggesting is common human

3     practice.

4          HONORABLE TODD ROKITA:  Other questions by

5     commissioners?

6          Motion.

7          MR. DURNIL:  I would move we count the

8     ballot because the intent is clear she wanted a

9     straight Republican ballot -- she or he.

10          HONORABLE TODD ROKITA:  Second the motion

11     for discussion.

12          Any discussion?  All in favor.

13          MR. DURNIL:  Aye.

14          MR. DELANEY:  Aye.

15          HONORABLE TODD ROKITA:  Aye.

16          So moved unanimously.  Thank you.

17          Mr. Reuben.

18          MR. REUBEN:  I'll pass the rest on this

19     precinct.

20          HONORABLE TODD ROKITA:  Thank you.

21          Retally when ready.

22          MR. KING:  Mr. Chairman, in Center 30-6,

23     the really shows 109, one zero nine, votes for

24     Jon Elrod, 0 for Mr. Mahern.  The 109 disputed

25     ballot for Mr. Elrod in the right column become
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1     0; there are 90 disputed ballots for Mr. Mahern,

2     and 5 no votes.

3          HONORABLE TODD ROKITA:  Parties appear to

4     be okay with that tally.

5          Next precinct, Mr. Skolnik.

6          MR. SKOLNIK:  Mr. Chairman, we come to

7     Center Precinct 30-007.

8          Undisputed valid ballots tallied

9     70 -- Elrod 70, Mahern 55, disputed ballots

10     tallied, Elrod 1, Mahern 2, there was 1 no vote

11     tallied.

12          MR. DURNIL:  Move we accept the undisputed

13     ballots.

14          MR. DELANEY:  Second.

15          HONORABLE TODD ROKITA:  All in favor.

16          MR. DURNIL:  Aye.

17          MR. DELANEY:  Aye.

18          HONORABLE TODD ROKITA:  Aye.

19          So moved unanimously.

20          Petitioner.

21          MR. SKOLNIK:  I should note, Mr. Chairman,

22     for the record, also, that precinct 30-007 is

23     listed as being the entire precinct is being

24     disputed.

25          HONORABLE TODD ROKITA:  Thank you.
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1     Mr. Reuben.

2          MR. REUBEN:  We have no individual

3     challenges here.

4          HONORABLE TODD ROKITA:  Thank you.

5          Retally, please.

6          MR. KING:  Mr. Chairman, in Center 30-7,

7     the tally would show -- or does show Mr. Elrod

8     with 71 votes, Mr. Mahern with 55 votes.  In the

9     right column, the 1 disputed vote for Mr. Elrod

10     is now 0, 2 ballots remain in dispute for

11     Mr. Mahern, and there's 1 no vote.

12          HONORABLE TODD ROKITA:  Thank you.

13          Next precinct.

14          MR. SKOLNIK:  Center 30-008.

15          Undisputed valid ballots, Elrod 119, Mahern

16     89, disputed ballots tallied, Elrod 0, Mahern 2

17     there were 5 no votes tallied.

18          MR. DURNIL:  I move we accept the

19     undisputed ballots.

20          MR. DELANEY:  Second.

21          HONORABLE TODD ROKITA:  Hearing a second.

22          All in favor.

23

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          Hearing no opposed, unanimously moved.

3          MR. REUBEN:  None.  Nothing.

4          HONORABLE TODD ROKITA:  Retally when ready.

5          MR. KING:  Mr. Chairman, in Center 30-8,

6     the tally shows Mr. Elrod with 119 votes,

7     Mr. Mahern with 89 votes, and there are 2

8     disputed ballots remaining cast for Mr. Mahern.

9     And 5 no votes.

10          HONORABLE TODD ROKITA:  Thank you.

11          Mr. Skolnik.

12          MR. SKOLNIK:  Center 30-009.

13          Undisputed valid ballots tallied, Elrod 91,

14     Mahern 48; disputed ballots tallied, Elrod 4,

15     Mahern 3; 3 no votes are disputed, and the

16     number of no votes tallied by the State Board of

17     Accounts equals 3.

18          MR. DURNIL:  I'll move we accept the

19     nondisputed votes.

20          MR. DELANEY:  Second.

21          HONORABLE TODD ROKITA:  All in favor.

22          MR. DURNIL:  Aye.

23          MR. DELANEY:  Aye.

24          HONORABLE TODD ROKITA:  Aye.

25          So moved unanimously.
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1          Petitioner.  Mr. Reuben?

2          MR. REUBEN:  Yes, sir.  One moment, thank

3     you.

4          I'll pass 30-9.

5          HONORABLE TODD ROKITA:  Thank you, retally.

6          MR. KING:  Mr. Chairman, in Center 30-9,

7     the retally shows Mr. Elrod with 95 votes,

8     Mr. Mahern with 48 votes.  The 4 disputed votes

9     for Mr. Elrod are now 0.  There are 3 disputed

10     votes remaining for Mr. Mahern, 3 no votes -- 3

11     no votes remain disputed, and 3 no votes tallied

12     by the State Board of Accounts.

13          MR. SKOLNIK:  Next precinct.

14          Center 30-10.

15          MR. KING:  If I could clarify one point for

16     parties.

17          I'm assuming the 3 no votes which are

18     disputed are respondent's.

19          HONORABLE TODD ROKITA:  Mr. Brooks, the 3

20     no votes are yours?

21          MR. KING:  In 30-9.

22          MR. BROOKS:  In 30- --

23          HONORABLE TODD ROKITA:  9.  Or Mr. Reuben,

24     I don't care.

25          MR. BROOKS:  Am I like way off?



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 411

1          It appears that we disputed the first two,

2     and that Exhibit 6 was disputed by both parties.

3     If I'm reading my tally right.

4          Is that your question?

5          MR. KING:  Yes.  So for the record --

6          MR. BROOKS:  All three of those votes would

7     remain disputed by us.

8          MR. KING:  And the petitioner has withdrawn

9     the one dispute that he shared with respondent.

10          MR. REUBEN:  If I might ask Mr. Brooks,

11     which one did you say was challenged by both

12     sides?

13          MR. BROOKS:  6?

14          MR. REUBEN:  In 30-9.  No, I withdraw mine.

15     It is mine, and I withdraw it.

16          HONORABLE TODD ROKITA:  Thank you.

17          Mr. Skolnik.

18          MR. SKOLNIK:  Center 30-10.

19          Undisputed valid ballot tallied, Elrod 98,

20     Mahern 58; invalid ballots tallied, 1 no vote;

21     disputed ballots tallied, Elrod 4, Mahern 3.

22     There were 4 no votes tallied by the State Board

23     of Accounts.

24          MR. DURNIL:  Move we accept the undisputed

25     votes.
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1          MR. DELANEY:  Second.

2          HONORABLE TODD ROKITA:  All in favor.

3          MR. DURNIL:  Aye.

4          MR. DELANEY:  Aye.

5          HONORABLE TODD ROKITA:  Aye.

6          So moved unanimously.

7          Mr. Petitioner.

8          MR. REUBEN:  I'll pass mine.  I'll withdraw

9     mine in 30-10.

10          HONORABLE TODD ROKITA:  Thank you.

11          Retally.

12          MR. KING:  Mr. Chairman, in Center 30-10,

13     the retally shows Mr. Elrod received 102 votes,

14     Mr. Mahern has received 58 votes.  In the right

15     column, the 4 disputed ballots cast for

16     Mr. Elrod are now 0, 3 disputed remain cast for

17     Mr. Mahern, and 4 no votes tallied by State

18     Board of Accounts.

19          HONORABLE TODD ROKITA:  Parties appear to

20     agree.

21          Next precinct.

22          MR. SKOLNIK:  Center 30-11.

23          Undisputed valid ballots tallied, Elrod 82,

24     Mahern 83.  Disputed ballots tallied, Elrod 6,

25     Mahern 11, 1 no vote is disputed, and the State
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1     Board of Accounts tallied 2 no votes.

2          MR. DURNIL:  Move we accept the undisputed

3     votes.

4          MR. DELANEY:  Second.

5          HONORABLE TODD ROKITA:  All the favor.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          So move unanimously.

10          Mr. Petitioner.

11          MR. REUBEN:  I withdrawal.

12          HONORABLE TODD ROKITA:  Thank you.

13          Retally.

14          MR. KING:  Mr. Chairman, again, to clarify.

15     The 1 no vote, was that a petitioner challenge

16     or a respondent challenge?

17          HONORABLE TODD ROKITA:  No votes guys.

18     Whose was it?  We need to know.

19          MR. REUBEN:  In which.

20          HONORABLE TODD ROKITA:  30-11.

21          MR. REUBEN:  30-11?

22          MR. SKOLNIK:  There's one disputed no vote.

23     Question is who.

24          MR. BROOKS:  Me, according to the tally.

25          MR. KING:  Very good.
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1          Mr. Chairman, then the tally in Center

2     30-11 would be 88 votes for Mr. Elrod, 83 votes

3     for Mr. Mahern; the 6 disputed votes for

4     Mr. Elrod would be 0, 11 disputed ballots would

5     remain for Mr. Mahern, and 1 disputed no vote by

6     respondent, 2 no votes tallied by State Board of

7     Accounts.

8          HONORABLE TODD ROKITA:  I understand that

9     30-12 there's no disputes.

10          MR. SKOLNIK:  30-12, the votes in that

11     precinct have already been accepted,

12     Mr. Chairman.

13          HONORABLE TODD ROKITA:  Next one.

14          MR. SKOLNIK:  Next precinct is Center

15     Outside-1.

16          MR. REUBEN:  What happened to 30-12?

17          MR. SKOLNIK:  There were no disputed votes.

18          MR. REUBEN:  Right, right, right.

19          MR. KING:  Which for the tally,

20     Mr. Chairman, if you'd like, is 30-12, 3 votes

21     for Mr. Elrod, 9 votes for Mr. Mahern.

22          MR. SKOLNIK:  Center Outside-1.

23          Undisputed valid ballots tallied, Elrod

24     154, Mahern 99; disputed ballots tallied, Elrod

25     3, Mahern 6; 1 no vote is disputed, and 6 no
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1     votes were tallied.

2          MR. DURNIL:  Move we accept the undisputed

3     votes.

4          MR. DELANEY:  Second.

5          HONORABLE TODD ROKITA:  All in favor.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          Unanimously approved.

10          Mr. Petitioner.

11          MR. REUBEN:  I'm sorry, in Center-1, is

12     that where we are?

13          MR. DELANEY:  Outside 1.

14          MR. REUBEN:  Yes, we'll withdraw.

15          HONORABLE TODD ROKITA:  Thank you.

16          Retally.

17          MR. KING:  Mr. Chairman, again,

18     clarification that the 1 no vote was disputed by

19     petitioner or respondent.

20          MR. REUBEN:  The 1 no vote was disputed by

21     petitioner.

22          MR. KING:  Very good.

23          MR. REUBEN:  I have 3 no votes that were

24     disputed.  I have 1 invalid.

25          Is that the one you're referring to,
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1     Mr. King?

2          MR. KING:  No.  Mr. Chairman, Mr. Reuben,

3     our tally sheet shows on the disputed ballots

4     tallied by State Board of Accounts on the

5     original sheet, 3 for Mr. Elrod, 6 for

6     Mr. Mahern, and 1 no vote.

7          MR. REUBEN:  A no vote, I believe, is

8     registered as invalid by the State Board of

9     Accounts, I think.

10          I believe that's Exhibit 12.

11          MR. BROOKS:  Exhibit 4 and 5 both say, "No

12     vote challenged by petitioner."  Exhibit 12 says

13     "invalid," but then says "no vote." So --

14          MR. WILLIAMS:  We do believe the one is

15     considered as a no vote.

16          MR. KING:  The question is whether

17     petitioner or the respondent was the challenger.

18          MR. REUBEN:  Seems to me, at least as I

19     would understand Exhibit 12, the only votes cast

20     were for Tim Berry and Darla Williams, which

21     don't affect anybody.

22          So I'm not sure why the invalid no vote

23     would be a valid no vote.

24          MR. DELANEY:  Didn't go to anybody's total.

25          MR. KING:  Right.
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1          MR. REUBEN:  But invalid on it.

2          MR. KING:  Mr. Chairman, I will proceed

3     with the tally to see if the parties have

4     objection.

5          MR. DELANEY:  Listen for the tally.

6          MR. KING:  For Center Outside-1, the tally

7     would show for Mr. Elrod, 157, for Mr. Mahern

8     99.  In the disputed column the 3 votes for

9     Mr. Elrod would show 0, 6 ballots would remain

10     outstanding as disputed and cast for Mr. Mahern.

11     The 1 disputed no vote, I take it, would be

12     transferred to no votes tallied by State Board

13     of Accounts, so 6 would become 7.

14          HONORABLE TODD ROKITA:  Seeing no objection

15     by the parties.

16          Next precinct, please, which looks like

17     undisputed.

18          MR. KING:  It is, Mr. Chairman.  I'll read

19     to tally for Center Outside No. 2.

20          It's 100 votes cast for Mr. Elrod, 58 votes

21     cast for Mr. Mahern.

22          HONORABLE TODD ROKITA:  Thank you.

23          Center 3.

24          MR. SKOLNIK:  Mr. Chairman, Center

25     Outside-3.  I note for the record the entire
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1     precinct is disputed.

2          The undisputed valid ballots tallied by the

3     State Board of Accounts, Elrod 131, Mahern 125,

4     disputed ballots tallied, Elrod 3, Mahern 1,

5     there are 3 no votes.

6          MR. DURNIL:  Move we accept the undisputed

7     votes.

8          HONORABLE TODD ROKITA:  Is there a second?

9          MR. DELANEY:  Yep.

10          HONORABLE TODD ROKITA:  All in favor aye.

11          MR. DURNIL:  Aye.

12          MR. DELANEY:  Aye.

13          HONORABLE TODD ROKITA:  Vote unanimous.

14          MR. REUBEN:  Center 3, I withdraw my two

15     challenges.

16          HONORABLE TODD ROKITA:  Thank you.

17          Retally.

18          MR. KING:  Mr. Chairman, in Center

19     Outside-3, the retally shows Mr. Elrod has 134

20     votes, Mr. Mahern has 125 votes.  The 3 disputed

21     ballots for Mr. Elrod are now 0; there is one

22     disputed ballot cast for Mr. Mahern, and 3 no

23     votes.

24          HONORABLE TODD ROKITA:  Parties appear to

25     agree.
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1          Mr. Skolnik.

2          MR. SKOLNIK:  Center Outside-4.  Please

3     note for the record that the entire precinct is

4     disputed.

5          The undisputed valid ballots tallied, Elrod

6     70, Mahern 53; disputed ballots tallied, Elrod

7     5, Mahern 2, there were 4 no votes tallied.

8          MR. BOCK:  I think you slipped down one.

9          MR. SKOLNIK:  I would like to strike that

10     from the record.

11          Center 4 should read as follows -- I'm

12     surprised I didn't make that mistake earlier.

13          The undisputed valid ballots tallied in

14     Center 4, Elrod 0, Mahern 0; disputed ballots,

15     Elrod 77, Mahern 57; 3 no votes are disputed,

16     and there were 3 no votes tallied.

17          HONORABLE TODD ROKITA:  Thank you.

18          MR. DURNIL:  I move we accept the

19     undisputed votes.

20          MR. DELANEY:  Second.

21          MR. DURNIL:  There aren't any.

22          HONORABLE TODD ROKITA:  Petitioner.

23          MR. REUBEN:  In Center 4, we draw your

24     attention to Exhibit No. 2.  It is a ballot

25     which has been marked void by on election night.
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1     It's a Democratic vote.  There does not appear

2     to be any reason, at least from what I can tell,

3     for voiding this.  Both clerks already signed

4     off on it.  One of the E-D, as a matter of fact.

5     There is nothing wrong the ballot, at least to

6     my eye, and there shouldn't be any reason to

7     have not counted it.  We can't tell why -- we

8     can't how it was revoted, even if it was

9     revoted.

10          MR. DELANEY:  Exhibit 4?

11          MR. REUBEN:  Exhibit No. 2, sir.

12          HONORABLE TODD ROKITA:  Mr. Brooks.

13          MR. BROOKS:  It would be appear that this

14     ballot is clearly flawed with the Democratic

15     bubble bubbled in, and never too late to realize

16     that that is a mistake and the machine gives you

17     that opportunity every time you do that, and

18     this person apparently availed themselves of

19     that opportunity.

20          HONORABLE TODD ROKITA:  That's a reasonable

21     explanation.

22          MR. DELANEY:  Race 25, the machine might

23     have called that as an overvote.

24          MR. MILLER:  That's not how the machine

25     works, sir.  The machine does not declare that
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1     an overvote.  You can fill in every single name.

2          MR. DELANEY:  No, no.  Because it's two

3     names, both Republican and Democrat.

4          MR. MILLER:  I apologize.

5          MR. DELANEY:  That can help.

6          HONORABLE TODD ROKITA:  For the record,

7     that was Mr. Miller.

8          MR. DELANEY:  Part of the movement team.

9          HONORABLE TODD ROKITA:  Yes, indeed.

10          MR. DELANEY:  So that could explain if the

11     machine thought that was both Republican and

12     Democrat in that office, it would kick it back,

13     giving the voter the alternative of saying,

14     "oops" or losing the vote.

15          HONORABLE TODD ROKITA:  Questions by

16     commissioners.

17          MR. REUBEN:  If that were the case, there's

18     a trail to replace vote.

19          MR. BOCK:  No, the voter is given another

20     ballot.  There's no trail.

21          MR. DELANEY:  If you do it that way, it's

22     not a rebuilt.  We're just surmising.

23          MR. BROOKS:  Not a remade.

24          HONORABLE TODD ROKITA:  Other questions by

25     commissioner?
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1          Motion.

2          MR. DURNIL:  I move we not count this

3     ballot.

4          HONORABLE TODD ROKITA:  Second for

5     discussion.

6          Any more discussion?  All in favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          So moved unanimously.  Thank you.

11          Mr. Reuben.

12          MR. REUBEN:  Nothing further in Center 4.

13          HONORABLE TODD ROKITA:  Thank you.

14          Retally.

15          MR. KING:  Mr. Chairman, sorry, need

16     clarification on this again.

17          There are 3 disputed no votes.  Are any of

18     those from petitioner?

19          MR. REUBEN:  Well, I'm sorry --

20          MR. BROOKS:  I don't see any.

21          MR. REUBEN:  You don't have an exhibit

22     list.

23          MR. KING:  No, I'm sorry, we don't.

24          MR. REUBEN:  I don't have it marked the way

25     you do.
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1          I don't think we have any other challenges

2     there.  I can't tell, Mr. King.  I don't know

3     how to answer to your question.

4          MR. KING:  Ask respondent if they are

5     respondent challenges.

6          MR. BROOKS:  I see 10 exhibits, but every

7     one is a valid ballot.  So I don't know -- I

8     would believe there are no invalid ballots in

9     dispute.

10          MR. REUBEN:  1 and 2 are invalid.

11          MR. KING:  Mr. Chairman, we'll ask the

12     State Board of Accounts to clarify, because on

13     disputed ballots tallied by State Board of

14     Accounts, they currently show 77 Mr. Elrod, 57

15     Mr. Mahern, and 3 no votes.

16          And the State Board of Accounts can

17     identify whether that's correct.  And if so, who

18     the challenger was in those cases.

19          MR. WILLIAMS:  I think the only reason that

20     was marked, the 3 no votes being disputed,

21     because the whole precinct was being disputed.

22     So I don't think there was an individual dispute

23     on those no votes.

24          HONORABLE TODD ROKITA:  That would do it.

25          MR. KING:  Mr. Chairman, assuming, then,
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1     that both petitioner and respondent have no

2     continuing dispute regarding those no votes, the

3     retally would be for Center Outside-4, 77 votes

4     for Mr. Elrod, 0 votes for Mr. Mahern; the 77

5     currently shown for Mr. Elrod as disputed would

6     become 0, there are 57 ballots for Mr. Mahern

7     remaining as disputed, the 3 no votes listed

8     next would become 0, and the total no votes

9     tallied by State Board of Accounts, I believe

10     would be 3 plus 3, or 6.

11          HONORABLE TODD ROKITA:  Parties appear to

12     agree.

13          Thank you very much.

14          Let me stop there.  Brad King, Brad

15     Skolnik, thank you very much for what you're

16     doing.  Tough stuff to keep it straight.  I

17     thank you for bringing up these issues.

18          I want to get a gauge on the parties here.

19     We're at a juncture where I want to at least

20     break so I can get those subpoenas out, or let

21     Brad Skolnik get those subpoenas processed.

22          The question I have for the parties, and

23     my -- before I ask the question, my intention is

24     to at least get through the petitioner's case in

25     chief tonight.  We are getting there, and I
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1     appreciate that.

2          Do the parties have a feel for how the rest

3     of these precincts are going to go, such that

4     we -- as we recess to allow the subpoenas to be

5     issued, we might as well recess for a little bit

6     of dinner, or do you think that we're going to

7     get through the remainder of this in such a

8     quick order that we ought to take a short

9     recess, get the subpoenas issued and come right

10     back?

11          MR. BROOKS:  My question would be are we

12     going to stop for the night when we're done with

13     his case in chief.  Because I may have a

14     different answer, then, having had only three

15     hours of sleep last night and total deference to

16     being here this morning at 8:30.

17          If -- I would rather just churn through if

18     we're going to go home afterwards, rather than

19     take a break, which, by the way, is not going to

20     help me feel any more energized at this point.

21          MR. DELANEY:  Churning through --

22          HONORABLE TODD ROKITA:  The break's not for

23     you, the break's for Skolnik.

24          MR. SKOLNIK:  Thank you, Mr. Chairman.

25          MR. BROOKS:  I mean for the dinner break, I
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1     don't care if we're going to take a break now.

2          HONORABLE TODD ROKITA:  Mr. Reuben, do you

3     have a comment or feeling so that I can make

4     this decision?

5          MR. REUBEN:  I don't want to -- let me say

6     I don't have a comment.  I don't have a

7     preference.

8          I think that -- I appreciate Mr. Brooks'

9     condition; at the same time I want to move

10     forward as far as we can.  I don't really care

11     about when we stop.

12          I think we need to get the subpoenas out.

13          MR. DELANEY:  Are you getting done?

14          MR. REUBEN:  I think we're moving along as

15     quick as we can.

16          MR. DELANEY:  Do you have another 31 coming

17     up or not?

18          MR. REUBEN:  Do I have another 31?

19          MR. DELANEY:  30-1.  We might be able to do

20     what Mr. Brooks likes.

21          HONORABLE TODD ROKITA:  Let's recess.  How

22     much time do you need, Brad?

23          MR. SKOLNIK:  I looked through my files,

24     Larry, I do not have those.

25          MR. REUBEN:  Well, Brad, I looked through
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1     mine.

2          MR. SKOLNIK:  I'm going to have to go to my

3     office and pull those off -- actually, if I

4     could use the State Board of Accounts' office, I

5     may be able to access mine.  If I can do it

6     here, I can probably get this done in, say, a

7     half hour.

8          HONORABLE TODD ROKITA:  Okay.

9          MS. ROBERTSON:  Do you have any more blank

10     ones with you?

11          HONORABLE TODD ROKITA:  We'll go ahead and

12     recess for no more than a half hour.

13          MR. REUBEN:  Before we recess, I have an

14     issue I want to raise quickly about the last

15     precinct and how it was calculated.  I do think

16     we should be able to count it back in with 57.

17          If I might ask, Mr. Miller.

18          MR. MILLER:  We had 57 Mahern votes that

19     were considered disputed, largely because we

20     disputed the entire precinct.  So if we closed

21     our disputes, don't those go back into the

22     tally?

23          MR. DELANEY:  But they're individual

24     disputes.

25          MR. MILLER:  He doesn't have 57 individual
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1     disputes.

2          MR. DELANEY:  Who was the one challenging

3     the whole precinct?

4          MR. MILLER:  We were.

5          MR. BOCK:  There are a number of exhibits,

6     so we'll have to redo that.

7          MR. BROOKS:  I would dare say that I don't

8     have 57 challenges.

9          MR. BOCK:  I think there are 10.

10          MR. BROOKS:  Which one are we talking

11     about, Joel?

12          MR. REUBEN:  30.

13          MR. MILLER:  Center Outside.

14          MR. BROOKS:  I don't have any challenges.

15          MR. DELANEY:  Don't need to worry about the

16     math.

17          HONORABLE TODD ROKITA:  The math will take

18     care of itself.

19          MR. REUBEN:  But the math will take care of

20     itself if we take care of it.  It's not going to

21     be automatic.  Mr. King is --

22          MR. DELANEY:  We'll catch it later.

23          HONORABLE TODD ROKITA:  Mr. King, do you

24     want to say something?

25          MR. KING:  Again, just to say that I think
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1     this question came up earlier, I'm not sure by

2     the petitioner or respondent, but the guidelines

3     call for the presentation of case in chief by

4     each party, not bouncing back and forth to

5     preserve disputes or eliminate disputes.

6          It will come up again.  It will come around

7     the track again.

8          HONORABLE TODD ROKITA:  Okay.  We'll

9     recess.

10          MR. SKOLNIK:  Mr. Chairman, before we

11     break, I do have one announcement that David

12     Maxwell asked me to make.  That if you do leave

13     the building, it's asked that you enter through

14     the main atrium door, because the building is

15     locked at 5:30 p.m. and there's no other way --

16          MR. REUBEN:  Can't put a little rock in the

17     door?

18          MS. ROBERTSON:  No, locked from the inside.

19          MR. SKOLNIK:  It's locked, but we will have

20     someone posted here.

21          HONORABLE TODD ROKITA:  It's locked from

22     the inside, too.

23          MS. ROBERTSON:  They may lock from the

24     inside now.

25          MR. SKOLNIK:  Well, we may be going all
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1     night.

2          HONORABLE TODD ROKITA:  There's a way in

3     through the north entrance from the Statehouse.

4          If you cannot get in go through the north

5     entrance of the Statehouse, check in with the

6     state police -- Capitol Police and come through

7     the tunnel is the best way to do it.

8          Thanks.  We're in recess for a half hour,

9     so that's 6:55.

10          (A recess was taken.)

11          HONORABLE TODD ROKITA:  Okay.  Call this

12     meeting back to order.

13          Thank you very much.  Appreciate everyone's

14     diligence here.

15          Mr. Skolnik, can you report on the

16     subpoenas.

17          MR. KING:  Mr. Chairman, I can provide a

18     quick report.

19          HONORABLE TODD ROKITA:  Mr. Skolnik's

20     ready.

21          MR. SKOLNIK:  Pardon me?

22          HONORABLE TODD ROKITA:  Can you give me the

23     status of these subpoenas.  We recessed so you

24     could get into your --

25          MR. SKOLNIK:  Yes, the subpoenas have been
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1     issued and signed and have been delivered to the

2     state police.

3          MR. REUBEN:  Are those copies?

4          MR. SKOLNIK:  Pardon?

5          MR. REUBEN:  Are those copies?

6          MR. SKOLNIK:  Yes.

7          HONORABLE TODD ROKITA:  One question I

8     have, the reason we did this so the subpoenas

9     can get out, and the state police organized in

10     such a fashion that they can be here and have

11     agents send out the subpoenas.

12          Mr. Skolnik.

13          MR. SKOLNIK:  I just got back into the

14     room.  I've not had an opportunity --

15     Mr. Turner.

16          MR. TURNER:  Mr. Chairman, that's what

17     we're doing now.  I have a trooper on the way,

18     and we'll get these served tonight.

19          HONORABLE TODD ROKITA:  Thank you very

20     much.  Both parties had a question about that, I

21     appreciate that.

22          Also one of the parties had a question,

23     Mr. Skolnik, about the subpoenas going out in

24     District 31.  We need to get those out.

25          MR. SKOLNIK:  Those have been signed and
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1     are ready.

2          HONORABLE TODD ROKITA:  The issues I

3     wondered about --

4          MR. BOCK:  The thing about those is the

5     timing.  Right now they say 1:00 tomorrow.

6          MR. SKOLNIK:  I think we were going to

7     change that to the 15th.

8          MR. BOCK:  To the 15th.

9          HONORABLE TODD ROKITA:  I think if we have

10     to change it again, we will.  But I want to keep

11     a very tight rein on that.  I don't think we're

12     going to start it tomorrow, the 14th, but I

13     think the 15th.

14          MR. SKOLNIK:  The 15th we're scheduled to

15     start, which is Friday, we're scheduled to start

16     in the afternoon 1:00.

17          MR. DELANEY:  Unless things change.

18          HONORABLE TODD ROKITA:  I appreciate your

19     point, Mr. Bock, and I recognize it, but I do

20     want to keep 1:00 on the 15th.  If we have to

21     change it again, we're just going to have to do

22     that.

23          MR. BOCK:  If we go on the 15th, would you

24     anticipate going, then, from a Friday and then

25     on Monday, or Friday and Saturday?
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1          HONORABLE TODD ROKITA:  Keep going right

2     through at this point.  That's up for further

3     discussions for members as we get close, but at

4     this point...

5          Okay.  Can I have some order, please.

6          Mr. Skolnik, are you ready?

7          MR. REUBEN:  May I have a point of clarity

8     or information at this point, Mr. Chairman, very

9     brief.

10          Now the subpoenas for these people for

11     tomorrow morning, it may be invading work

12     product or attorney-client, something on the

13     other side of the room, but if there are

14     affidavits which have been signed already and

15     Mr. Brooks has, for anybody we have now

16     subpoenaed, we may cut through the need to

17     subpoena them.  Maybe it's work product at this

18     point.

19          But if he's got something that would go to

20     what these people tomorrow may testify, we may

21     be able to cut --

22          HONORABLE TODD ROKITA:  I'll let you guys

23     work that out on your own.  You don't need us to

24     do that.

25          MR. REUBEN:  I guess what I am asking to
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1     do -- before he said he would not give it to us

2     in advance.  I understand that.  If there's

3     those affidavits out that he's got, I'm asking

4     you all to order him to give them to me.

5          HONORABLE TODD ROKITA:  I'm not going to do

6     that.  If you guys can't work it out, I feel you

7     can, then bring your cases tomorrow and we'll go

8     through it.

9          MR. REUBEN:  I'm trying to avoid bringing

10     those people tomorrow.

11          MR. DELANEY:  He's heard you.  If he has a

12     good affidavit, he'll give it to you.  I guess

13     if he's got a bad affidavit, you'll never see

14     it.

15          MR. REUBEN:  That's right.

16          MR. BROOKS:  There you have it.

17          I'm glad to see that you've been trying a

18     good part of Larry cases, I get some legal

19     advice from you, too.  At least I feel equal

20     opportunity.

21          HONORABLE TODD ROKITA:  Before we get into

22     the precinct, just one programming note to the

23     millions of viewers glued to their computers

24     right now.  Welcome back.

25          This is the Indiana State Recount
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1     Commission.  And in our seriousness, for the

2     record and for the video record, I hope what

3     you've saw was a very thorough process, very

4     open process.

5          My thanks to the other commissioners and

6     all the parties involved, the staff involved,

7     and I think the Commission thanks the candidates

8     and the parties for this.

9          This is a very tedious process, very

10     necessary process.  And I think even though from

11     the outside it might look a little sloppy at

12     times, this is democracy at work.  And you

13     should all be congratulated for that:  the State

14     Board of Accounts, state police, recount

15     director, counsel, commissioners, and the

16     parties themselves.

17          So thank you very much.  I'll, at this

18     time, turn it over to Mr. Skolnik.

19          MR. SKOLNIK:  Thank you, Mr. Chairman.

20          Mr. Chairman, it's my understanding that

21     the next precinct to be considered is Perry-2.

22          The undisputed valid ballots tallied, Elrod

23     70, Mahern 53; disputed ballots, Elrod 5, Mahern

24     2, there were 4 no votes tallied.

25          I should note for the record that Perry-2
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1     is also listed as being -- the entire precinct

2     being disputed.

3          MR. DURNIL:  Move we accept the undisputed

4     ballots.

5          MR. DELANEY:  Second.

6          HONORABLE TODD ROKITA:  All in favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          Mr. Petitioner.

11          MR. REUBEN:  I guess, I want to note there

12     was a write-in race for Secretary of State we

13     will not challenge.

14          HONORABLE TODD ROKITA:  Diligently making a

15     checkmark there.  For that comment, similar to

16     the Elmer Fudd issue, yeah.

17          MR. KING:  Mr. Chairman, Perry-2, the

18     retally show 75 votes for Mr. Elrod, 53 votes

19     for Mr. Mahern; 5 disputed ballots for Mr. Elrod

20     now 0, 2 disputed ballots for Mr. Mahern remain

21     along with 4 no notes.

22          HONORABLE TODD ROKITA:  Thank you very

23     much.

24          MR. SKOLNIK:  Next precinct, Perry 3.

25          Undisputed valid ballots tallied, Elrod 72,
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1     Mahern 63; disputed ballots, Elrod 4, Mahern 2,

2     there were 2 no votes.

3          MR. DURNIL:  Move we accept the undisputed

4     ballots.

5          MR. DELANEY:  Second.

6          HONORABLE TODD ROKITA:  So moved

7     unanimously.

8          MR. REUBEN:  Withdrawn?

9          HONORABLE TODD ROKITA:  Withdrawn.  Thank

10     you.

11          MR. KING:  Perry 3.

12          Mr. Elrod received 76 votes, Mr. Mahern 63

13     votes, the 4 votes shown as disputed for

14     Mr. Elrod are now 0, 2 disputed votes remain for

15     Mr. Mahern, and 2 no votes.

16

17          HONORABLE TODD ROKITA:  Thank you.

18          Mr. Skolnik.

19          MR. SKOLNIK:  Mr. Chairman, Perry 4, the

20     entire precinct being disputed.

21          There are no disputed ballots in this

22     precinct other than the entire precinct being

23     disputed.

24          The undisputed valid ballots show Elrod 72,

25     Mahern 57.
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1          MR. REUBEN:  Is this Perry 4?

2          MR. SKOLNIK:  Perry 4, yes.

3          MR. DURNIL:  Move we accept the undisputed

4     ballots.

5          MR. DELANEY:  Second.

6          HONORABLE TODD ROKITA:  All if favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          So moved.

11          Petitioner.

12          MR. REUBEN:  Our records do indicate that

13     there is a disputed ballot --

14          MR. MILLER:  Exhibit No. 1.

15          MR. REUBEN:  Exhibit No. 1.

16          HONORABLE TODD ROKITA:  Give us one second.

17          MR. REUBEN:  I'm sorry.

18          MR. MILLER:  It was initially marked as

19     invalid, which may be confusing.

20          MR. REUBEN:  The State Board of Accounts

21     determined this to be an invalid vote.  We

22     believe it should be a valid vote and a valid

23     vote for the Democrat under the Democratic oval

24     being fully marked in.

25          MR. DELANEY:  Can we see the original,



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 439

1     please.  Thank you, sir.

2          (Thereupon, the original ballot was

3     presented.)

4          HONORABLE TODD ROKITA:  Mr. Brooks.

5          MR. BROOKS:  I think I would like to look

6     at the original, too.  But I think we've set the

7     standard for this unlike the last couple we've

8     had where there was some concern about two party

9     bubbles being marked and one of the candidates

10     being selected.  No candidate selected.

11          Now, in my view, this case is just like the

12     case where we have the large bold bubble on the

13     Republican and the lighter X through the icon.

14     This mark in the Republican bubble, if there was

15     no Democrat bubble, would be a valid mark.  We

16     would all look at it and say, "It's a mark in

17     the bubble."  And the fact that this bubble is a

18     little bigger than that one did not matter on

19     the last one that we had.

20          And I would submit that if that would be a

21     valid mark for Republican inside that, which

22     it's even clearer on the original, then it's a

23     double vote and shouldn't count, in the same way

24     that the larger bubble in the lesser mark in the

25     Democratic icon was considered a no vote.
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1          HONORABLE TODD ROKITA:  Questions by

2     commissioners.

3          MR. KING:  Mr. Chairman, just to clarify

4     with the State Board of Accounts.

5          Based on the information submitted by

6     petitioner, we would correct the tally sheet to

7     show -- before any decision has been made -- 1

8     disputed invalid vote for Mr. Mahern in Perry-4.

9          MS. ROBERTSON:  Yes.

10          MR. KING:  Okay.  Thank you.

11          MR. DELANEY:  If I might, this is to the

12     State Board of Accounts.

13          Mike, I'm looking at your score sheet.  And

14     I am looking at this page -- the third page on

15     which there is writing.  Did the machine count

16     this ballot?  Because I see that there's 58

17     Maherns at the election night and 57 after

18     you're done with the variance of 1.

19          Is that the one that we're looking at?

20          MR. ROGINA:  I don't think we can tell.  We

21     have it registered as a no vote on the back of

22     that second page.

23          MR. DELANEY:  I understand that.  You

24     treated that as a no vote, 1 no vote.  And then

25     bring Mr. Mahern down to 57 from 58.
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1          My concern is, if this was put in the

2     machine and was treated as a vote and not kicked

3     out, which I saw happen in that precinct when

4     you double vote, it bounces it back, and, in

5     fact, I think there's a little noise with it,

6     and the voter is told, you know, "You've done

7     something wrong."  You insist -- they insist

8     it's over.

9          If I'm right, this one does not look like

10     they had a chance to be told by the machine that

11     they were making a boo-boo; in my view, that's

12     not much of a mark into the other party.  It

13     appears to be a slight pen stroke.

14          MR. BROOKS:  There are lots of examination

15     examples in both this recount and a recount that

16     I'm doing in the Warren Township Trustee race,

17     where somebody would check and register it as no

18     vote, but it's clearly a legitimate mark.

19          So the question here is really not whether

20     this was registered by the machine.  The

21     question is what kind of consistency we're going

22     to have.

23          My question is:  That if you did not have

24     anything in the Democrat bubble and you looked

25     and saw that was the mark, would we or would we
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1     not count it?

2          I would submit that we would be counting

3     it.

4          MR. REUBEN:  And that's the first --

5          MR. BROOKS:  So the question, then, is:  Is

6     it the biggest, boldest mark wins?

7          That's sort of what I said on the other

8     one; biggest, boldest mark wins.  And you guys

9     said, "No."

10          So I'm just asking for a consistency.

11          HONORABLE TODD ROKITA:  Just for clarity,

12     on "the other one," you mean the one that you

13     claimed to be an X?

14          MR. BROOKS:  It was an X through the

15     rooster, and we had a big giant bubble around

16     the other one, and it was X'd out, which I

17     suggested -- and it wasn't a very dark mark,

18     either, by the way.  It wasn't bubbled in or

19     anything like that.

20          So -- and I would have said to you, on the

21     rooster one, had there been no bubble in the

22     Republican and there was that extra rooster, I

23     wouldn't be arguing about it.

24          My argument at the time was if we're going

25     to decide what the intent is by looking at which
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1     is the bolder of the mark, then the Republican

2     vote should have counted.  And it ended up being

3     a no vote.  And so, fine, it is what it is.  I'm

4     just asking for the same consideration here.

5          MR. REUBEN:  And you're getting it.

6     There's never been an issue about boldness

7     versus something less bold.  The X in the other

8     thing was clearly an X.  The person did

9     something.

10          This has been the standard the board has

11     been using.  You have a little tiny mark that is

12     clearly a stroke with a pen.  It is not colored

13     in at the oval like a Democratic one is.  For

14     him to compare the mark here in the Republican

15     oval with the X that was made on the other

16     ballot is, frankly, silly.

17          HONORABLE TODD ROKITA:  Why is that so

18     silly?

19          MR. REUBEN:  Because when you had the X

20     mark, you had the voter doing something that

21     went two different directions; that's part of

22     the issue about the distinguishing marks in

23     here.  Spurs and some other things.

24          Here you got one little teeny mark, which

25     goes in one direction.
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1          Part of the issue about distinguishing

2     votes, going back 100 years, whether or not

3     there was some type of movement going two

4     directions.  I think Mr. Durnil, who has been

5     around longer, will remember the spurs off the

6     X's which constituted a distinguishing mark.  It

7     had to be inside the oval, not on or outside.

8          This kind of thing is a little tiny mark

9     that, yes, maybe if the Democratic mark wasn't

10     there it might count for the R, but the

11     Democratic mark is there.

12          MR. DELANEY:  We're getting tired.  I make

13     a suggestion note this person voted for no

14     individual offices.  So you don't have that

15     issue here, the individual bubble overriding.  I

16     don't think there's any question here about

17     distinguishing marks.  Nobody could make this up

18     and say who did this.

19          So the issue is voter intent.  And I think

20     the intent is pretty clear to go for the

21     Democratic.  But equally important, in my mind

22     is, if the machine didn't kick this puppy back,

23     in fact, it didn't, then it counted it, then

24     it's going to tell the voter, bong, whatever it

25     says on that little tiny screen, and it's not
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1     going to tell them that you voted twice for the

2     party and you're rejected.  So I think it would

3     mislead the voter.

4          So I move that we count this ballot,

5     Exhibit 1, in this precinct for Perry for

6     Mr. Mahern.

7          HONORABLE TODD ROKITA:  Second it for

8     discussion.  Any discussion?

9          I think this is exactly the same issue, in

10     my mind, as the ballot we heard early on where

11     Commissioner Delaney didn't agree that what the

12     respondent claimed to be an X was an X; it was

13     some other kind of mark.  I think this is the

14     same argument.  I agreed with Commissioner

15     Delaney when you said, "Well, the X didn't show

16     voter intent."

17          I also agree with you that this goes to

18     voter intent.  I'm not sure it's that clear for

19     the very same reasons I voted with you on the

20     ballot that had an X, or what respondent claimed

21     to be an X over the precinct.

22          So my vote on that motion is to vote to not

23     count this, thus, not being able to find intent.

24          Call the question.  All in favor of the

25     motion.
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1          MR. DELANEY:  Aye.

2          HONORABLE TODD ROKITA:  Any opposed.

3          MR. DURNIL:  Nay.

4          HONORABLE TODD ROKITA:  Nay.  So moved.

5          Mr. Reuben.

6          Does take State Board of Accounts have

7     something?

8          MR. ROGINA:  Point of clarification for

9     Brad.  We should have had that as a no vote

10     tally.

11          MR. KING:  For me to clarify, not to delay

12     the work here.

13          When you say "no vote tally," that is in

14     the column right after the undisputed valid vote

15     tallied?

16          MR. ROGINA:  Be the far right.

17          MR. KING:  Oh, be the far right.  Oh, okay,

18     I understand.

19          Mr. Chairman, I'm prepared for the tally.

20          HONORABLE TODD ROKITA:  Thank you.

21          MR. KING:  In Perry 4, the tally shows 72

22     votes for Mr. Elrod, 57 votes for Mr. Mahern,

23     and as just referenced, 1 vote has been added on

24     the far right column to the no votes tallied by

25     SBA.
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1          HONORABLE TODD ROKITA:  Parties appear to

2     agree.

3          Mr. Skolnik.

4          MR. SKOLNIK:  Perry 13.

5          Undisputed valid ballots, Elrod 105, Mahern

6     60, disputed ballots tallied, Elrod 11, Mahern

7     4, there were 2 no votes tallied.

8          MR. DURNIL:  Move we accept the undisputed

9     votes.

10          MR. DELANEY:  Second.

11          HONORABLE TODD ROKITA:  All in favor.

12          MR. DURNIL:  Aye.

13          MR. DELANEY:  Aye.

14          HONORABLE TODD ROKITA:  Aye.

15          So moved unanimously.

16          Petitioner.

17          MR. REUBEN:  In Perry 13, I would like to

18     draw your attention, please, to ballot No. 8

19     first.

20          Calling your attention to the front side of

21     the ballot, I would suggest this voter's done

22     something to make his ballot identifiable, and

23     doesn't require his name, doesn't require his

24     initials.  It does allow for checkmarks and

25     stars.  This voter has put checkmarks next
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1     to not all of his votes, but a few.  For

2     example, in Sam Berry, in the top of column 2,

3     and the Libertarian in the county recorder

4     races, aren't marked with checkmark, nor is Eric

5     Dickerson.  There are checkmarks in some, not

6     against others.  In addition, to the ovals being

7     marked in.

8          Checkmarks are distinguishing marks.  This

9     voter's done just that.  His vote is

10     identifiable.  And I don't think there's any

11     question about the intent of this voter to put

12     those marks there.  They're bold, they're two

13     directional, and they're meant for a purpose.

14          If the voter had put this next to all of

15     his ovals, I think we might be able -- we might

16     not be able to make that same argument.  This

17     voter didn't do that; pick and chose which ovals

18     to fill in, and then made a subcategorycategory

19     of the ones he wanted checked.

20          HONORABLE TODD ROKITA:  Mr. Brooks.

21          MR. BROOKS:  Same discussion I thought had

22     already been decided.  The checks are a matter,

23     in this case, of either keeping track of what

24     you're doing or a check of approval.  There's no

25     effort to have any signs on any of these, other
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1     than next to or in the bubble.

2          By definition in the matter of law,

3     checkmarks which touch the bubble are legitimate

4     and it would appear to me that just -- I don't

5     think it matters, personally, whether it's

6     touching the bubble or not.  It's not a

7     distinguishing mark.

8          But most of these are, in fact, touching

9     the bubble, which, as a matter of law, is legal.

10          MR. REUBEN:  Then Mr. Berry shouldn't

11     count, because he does have a checkmark.  The

12     ones for Libertarian in 11C, shouldn't count.

13     The one for Eric Dickerson, in your theory,

14     shouldn't count.

15          HONORABLE TODD ROKITA:  Okay, Mr. Reuben.

16     You've had a chance to speak.

17          Questions from commission members.

18          MR. DURNIL:  I move we accept the ballot.

19          HONORABLE TODD ROKITA:  Second.

20          Discussion.

21          MR. DELANEY:  It was already counted?

22          MR. WILLIAMS:  Yes.

23          MR. DELANEY:  For Mr. Elrod.

24          HONORABLE TODD ROKITA:  All in favor.

25          MR. DURNIL:  Aye.
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1          MR. DELANEY:  Aye.

2          HONORABLE TODD ROKITA:  Aye.

3          Hearing no opposed, so moved unanimously.

4          Mr. Reuben.

5          MR. REUBEN:  I pass the rest.

6          HONORABLE TODD ROKITA:  Retally, please.

7          MR. KING:  Mr. Chairman, Perry 13, retally

8     shows for Mr. Elrod, 116, that's one one six,

9     votes, 60 votes for Mr. Mahern.  In the disputed

10     votes for Mr. Elrod, the 11 now becomes 0, there

11     are 4 disputed votes for Mr. Mahern, and 2 no

12     votes tallied by State Board of Accounts.

13          HONORABLE TODD ROKITA:  Thank you.  Parties

14     appear to agree.

15          Does the State Board of Accounts, Mike,

16     have something?

17          MR. WILLIAMS:  Verification on what we did

18     with that vote.  Because we had counted it in

19     our vote.

20          MR. DELANEY:  It stayed counted.  Over

21     my -- not over my position in the last one.

22          HONORABLE TODD ROKITA:  Mr. King, why don't

23     you go ahead and read the tally again to be

24     sure.

25          MR. KING:  Certainly.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 451

1          The tally for Perry 13 is Jon Elrod 116,

2     Edmund Mahern 60, the 11 disputed votes for

3     Mr. Elrod, which I understood this ballot was

4     included in, shows 0, 4 disputed ballots for

5     Mr. Mahern, and 2 no votes tallied by State

6     Board of Accounts.

7          HONORABLE TODD ROKITA:  Parties appear to

8     agree.

9          Mr. Reuben, do you have a question on that

10     tally?

11          MR. REUBEN:  I don't have any question on

12     it.  It's not for me to agree to or not.

13          HONORABLE TODD ROKITA:  I'm offering you a

14     chance.  You had a look on your face you didn't

15     understand what the tally was.

16          MR. REUBEN:  That's not the look on my

17     face, Mr. Commissioner.

18          HONORABLE TODD ROKITA:  I'm trying to

19     determine lawyer intent here, not voter intent.

20          Mr. Skolnik.

21          MR. SKOLNIK:  Thank you, Mr. Chairman.

22          Perry precinct 14.

23          Undisputed valid ballots, Elrod 130, Mahern

24     44; disputed ballots tallied, Elrod 6, Mahern 4.

25          MR. DELANEY:  All of these are challenged,
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1     right?

2          MR. DURNIL:  Move we accept the undisputed

3     votes.

4          MR. DELANEY:  Second.

5          HONORABLE TODD ROKITA:  All in favor.

6          MR. DURNIL:  Aye.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          So moved unanimously.

10          Petitioner.

11          MR. REUBEN:  One moment please.

12          Perry 14?

13          MR. SKOLNIK:  Perry 14.

14          MR. REUBEN:  I pass.

15          HONORABLE TODD ROKITA:  You withdraw?

16          MR. REUBEN:  Yes.

17          HONORABLE TODD ROKITA:  Thank you so much.

18          Retally.

19          MR. KING:  Mr. Chairman, the tally in Perry

20     14 shows 136 votes for Mr. Elrod, 44 votes for

21     Mr. Mahern; the 6 disputed ballots for Mr. Elrod

22     now show 0; there are 4 disputed ballots cast

23     for Mr. Mahern.

24          HONORABLE TODD ROKITA:  Thank you.  Parties

25     appear to agree with the retally.
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1          Mr. Skolnik.

2          MR. SKOLNIK:  Perry 32.

3          Undisputed valid ballots, Elrod 104, Mahern

4     72, disputed ballots tallied, Elrod 9, Mahern 6.

5          MR. DURNIL:  Move we accept the undisputed

6     ballots.

7          MR. DELANEY:  Second.

8          HONORABLE TODD ROKITA:  All in favor.

9          MR. DURNIL:  Aye.

10          MR. DELANEY:  Aye.

11          HONORABLE TODD ROKITA:  Aye.

12          No opposed.  Moved unanimously.

13          Petitioner.

14          MR. REUBEN:  I'm sorry.  Beg your pardon,

15     sir.

16          Pearly 32, call your attention, please, to

17     Exhibit 2.  This ballot, I believe, has been

18     voted for C1, which was a vote for Mr. Elrod.

19     And I guess I don't see how it could be voted

20     for Elrod.

21          MR. DELANEY:  Exhibit 2?

22          MR. REUBEN:  Yes.  I believe it should be a

23     Mahern vote.  There's nothing in the Republican

24     circle, nothing in the Elrod circle, and the

25     oval for Democrat is filled in, it's not filled
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1     in to excess.

2          MR. DELANEY:  How do we know that it was

3     counted for Mr. Elrod?

4          MR. MILLER:  On your exhibit list it says

5     who they counted the vote for.

6          HONORABLE TODD ROKITA:  Mr. Brooks.

7          MR. BROOKS:  Well --

8          HONORABLE TODD ROKITA:  Exhibit 2.

9          MR. BROOKS:  Can we see the original

10     ballot, please?

11          HONORABLE TODD ROKITA:  State Board,

12     original ballot, Exhibit 2, Perry 32.  You can

13     give it to the respondent.

14          (Thereupon, the original ballot was

15     presented.)

16          HONORABLE TODD ROKITA:  Mr. Brooks.

17          MR. BROOKS:  Well, I will tell you that I

18     would have to agree that that is a Mahern vote.

19          My concern is that it is simply mislabeled

20     on the tally because -- as who did it.  Because

21     a lot of times there's some confusion about

22     who's voted for versus who was disputed by.

23     It's difficult for me to imagine that the State

24     Board -- perhaps they can address that.

25          My guess is that they have simply confused
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1     who the vote is for.  Because otherwise, the

2     tally becomes quite distinctly different from

3     election day.

4          MR. REUBEN:  Well, and it's happened in

5     different precincts it becomes distinctly

6     different than election day.  It's unfortunate,

7     but it happens.

8          This vote is a Mahern vote.

9          HONORABLE TODD ROKITA:  Questions by

10     commissioner.

11          MR. BOCK:  What appears to have happened, I

12     can see the Republican was challenging this for

13     the stray mark in the Democrat ticket.

14          MR. REUBEN:  The SBA counted it.

15          MR. BOCK:  It was tallied incorrectly by

16     the SBA.

17          MR. BROOKS:  On my notes, this is my

18     watcher's notes, says "Exhibit No. 2, the party

19     disputing is the Republican whose vote disputed

20     Mahern for extraneous marks."  Which tracks all

21     of our notes.

22          So this indicates our person who's

23     watching, challenged.  Said they're the ones

24     that challenged it because it was an absentee.

25          What I'm suggesting is this is not -- I'm
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1     not arguing that it's a Democrat vote, but I

2     think you just simply have inverted who disputed

3     who the vote was.

4          HONORABLE TODD ROKITA:  So is this even

5     right for Mr. Reuben bringing up to challenge?

6          MR. REUBEN:  Yes, sir, because the State

7     Board of Accounts counted it as a Republican

8     vote.  Their records show that.  We challenged

9     it because it should be a --

10          HONORABLE TODD ROKITA:  I'm sorry.  Thank

11     you.

12          MR. BOCK:  But I think if you look at the

13     second page, the total disputed ballots there,

14     this is an absentee ballot.

15          MR. DELANEY:  How do we know that, just for

16     my curiosity.

17          MR. BOCK:  Because it has red initials on

18     the back and it's folded.

19          MR. DELANEY:  Thank you.

20          MR. BOCK:  And the candidate 2 only had one

21     disputed absentee ballot.  So there are

22     obviously a number of candidates -- other

23     candidate 2 ballots.  Perhaps we can answer the

24     question if we saw the other ballots and saw if

25     there was more than one absentee ballot that was
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1     disputed.

2          MR. REUBEN:  Well, the problem with that is

3     they're now asking to do what they told me I

4     can't do, is go fishing.

5          MR. DELANEY:  I think the issue in front of

6     us is whether we count this ballot as a Mahern

7     ballot.  Only reason for that is to see if it

8     was treated as a Mahern ballot or not by the

9     State Board of Accounts.

10          The answer to that is, Mr. Williams?

11          MR. WILLIAMS:  It's obvious there's an

12     error here on our part.

13          MR. DELANEY:  It was counted as an Elrod.

14          MR. WILLIAMS:  The only thing that we've

15     got that would indicate which way the vote went

16     is on this exhibit list.  It said it was as

17     Elrod.

18          Whether that is correct, I don't know.

19          MR. BOCK:  The one way to determine is to

20     look at the ballots that have already been --

21     many of them ours, and see if there was another

22     disputed Mahern ballot.  And if there was, then

23     I think it's clear that this was voted for

24     Mr. Mahern by the State Board of Accounts.

25          MR. REUBEN:  That's the same thing they
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1     raised before.  We can't go looking.

2          HONORABLE TODD ROKITA:  Thank you.  You

3     made note of that.

4          MR. BOCK:  I'm not asking you to look at

5     anything that hasn't been marked as an exhibit

6     in this precinct.

7          MR. DELANEY:  Can I make a suggestion that

8     that's your side if you want to kick back.  But

9     this ballot has to be treated as being for

10     Mr. Mahern, I believe.

11          That will be my motion, if I haven't made

12     it.  If that somehow shakes out differently,

13     you've got your counterclaims later.

14          MR. BROOKS:  Well, no, I don't think --

15     that's not going to be the way it works, just

16     because when it's in, it's in.

17          We don't dispute that it's a Democrat vote.

18     But I think -- I mean, the State Board of

19     Accounts has to speak for themselves.

20          HONORABLE TODD ROKITA:  That's right.

21          MR. BROOKS:  But we have documents that

22     were made contemporaneously with this document

23     indicating that it is a Mahern vote disputed by

24     a Republican.

25          And I don't think, having looked at a
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1     bazillion ballots that they've looked at, that

2     there's anything on this ballot that two State

3     Board of Accounts guys would have said was an

4     Elrod vote.

5          I mean, there's no way.

6          MR. REUBEN:  Mistakes happen.

7          MR. BROOKS:  There is nothing on this that

8     would indicate this was an Elrod vote.  This is

9     a mislabeling problem, if there was an Elrod

10     vote, or something else.  This is so plainly a

11     Democrat vote.  Two State Board of Accounts guys

12     are not going to say that's an Elrod vote.

13     They've simply mislabeled whose vote it was and

14     who disputed it.  And I'm happy to make this as

15     an exhibit for you.

16          HONORABLE TODD ROKITA:  Do you agree with

17     that characterization?

18          MR. WILLIAMS:  There's no way --

19          HONORABLE TODD ROKITA:  As to what the

20     respondent just said.

21          MR. WILLIAMS:  There's no way to know for

22     sure, but it's makes more sense that that's what

23     happened.

24          HONORABLE TODD ROKITA:  Which makes sense.

25          MR. WILLIAMS:  That on the exhibit
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1     list -- looking at this ballot, that they should

2     have put a C2 in column 3 and C1 in column 5.

3          MR. REUBEN:  But they didn't.

4          MR. DELANEY:  This is challenged by the

5     Democrats.

6          MR. REUBEN:  Yeah.

7          MR. BOCK:  That was the error that was

8     made.

9          MR. BROOKS:  Whose vote it was and whose

10     challenge it was.

11          HONORABLE TODD ROKITA:  We're on Exhibit 2.

12     It says "challenged by C2", which is Ed Mahern.

13          MR. BOCK:  But that's an error.

14          MR. REUBEN:  No, it's not an error.

15          MR. BOCK:  It is an error.  And that's

16     exactly what the State Board of Accounts is

17     suggesting.

18          This ballot could not have been counted for

19     anybody except Mahern.

20          MR. REUBEN:  Well, they're trying to

21     correct their own record now.

22          Wait a minute.  The State Board of

23     Accounts, with all due respect, have made a

24     couple mistakes.  They're not perfect.  We've

25     now seen they've made a couple of mistakes.
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1     They're not perfect.

2          MR. BOCK:  That's what I'm saying.

3          MR. REUBEN:  But the records show this

4     thing was cast for Elrod.

5          MR. BOCK:  I've given you a simple way to

6     check that record out.

7          MR. REUBEN:  Bill, you're asking to be done

8     what you said I can't do.

9          MR. BOCK:  No, I'm not.

10          MR. DELANEY:  Gentlemen, you need to talk

11     to us.  That's the way the system works.

12          MR. BOCK:  I apologize.

13          MR. DELANEY:  It really does.  I mean, I'm

14     a violator, too, but it really works better.

15          MR. BROOKS:  For the Commission's sake, I

16     would like to show this is our records of the

17     watch in Perry 32.  And, for consideration,

18     Exhibit 2, "Party Disputing, Republican."

19          MR. REUBEN:  Excuse me, that's a record not

20     yet in evidence.

21          I object to this as something his person

22     put together.  This has nothing to do -- we have

23     no reason to believe that they're trying to do

24     so incorrectly, but there's no foundation for

25     this at all now.  His background records is not
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1     here to somehow or another now repeats the

2     record of the State Board of Accounts.

3          HONORABLE TODD ROKITA:  Not admitted in the

4     record or anything.

5          MR. REUBEN:  But he's showing you the

6     document.

7          HONORABLE TODD ROKITA:  I don't think

8     anyone's looking at it.

9          MR. BROOKS:  I think this is not something

10     that you can't look at in an administrative

11     hearing because it's made contemporaneously with

12     that record.  We have a sheet for every single

13     precinct that is made by our watcher, which I

14     think is --

15          HONORABLE TODD ROKITA:  For your purposes

16     and for attorneys, just hold off for a minute.

17     Counsel wants to make a comment.

18          MR. KING:  This is a reminder that my

19     colleagues made.  Commission is not bound by the

20     Trial Rules, including hearsay.

21          HONORABLE TODD ROKITA:  Okay.  That was

22     made.  Took an affidavit in on that.

23          MR. DURNIL:  Are you saying it should have

24     been a C2 voted for and C1 disputed by?

25          MR. DELANEY:  I hate to --



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 463

1          MR. WILLIAMS:  Pardon.

2          MR. DELANEY:  I hate to burden you all

3     here.  I'm working at the puzzle.

4          How come the vote between election night

5     and this night is 1 vote different?  Maybe

6     that's the secret clue.  Can we answer that

7     question?  It may not answer the question.

8          MR. WILLIAMS:  I don't think you really can

9     answer that.  One of the things we've run into

10     with the system is a lot of these ballots

11     were -- they come in, the emblem beside the

12     Republican and Democrat, the scanner didn't pick

13     that up, but we do.  That's why it goes up

14     sometimes.

15          MR. DELANEY:  That's understood.  I'm just

16     trying to renew how in this particular precinct

17     Mr. Elrod's vote went up by 1, it might shed

18     some light on this.  But I don't think we're

19     going to get that answer.

20          MR. BROOKS:  I think we can.  Because

21     there's a indication, as Mr. Bock was saying,

22     that there are 3 -- if you look at the tally

23     sheet, there are 3 disputes, 2 Elrod are

24     disputed -- of absentees -- and 1 Mahern.

25          And here are -- those are Exhibits 2, which
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1     you just looked at, Exhibit 10, and Exhibit 11.

2     And you will see that there are 2 Elrod votes

3     and 1 Mahern vote, which is Exhibit 2, which I

4     think is inclusive that it's simply a mismarking

5     issue on the exhibit list.

6          These other three ballots, two Maherns -- 2

7     Elrod votes challenged by Mahern and, we

8     supposed, 1 Mahern challenged by Republican,

9     simply flipped.  They've been counted.  They

10     simply flipped the designation of the parties

11     disputing.

12          MR. REUBEN:  But determination by the State

13     Board of Accounts in their records is that

14     Exhibit No. 2 was counted for Elrod.

15          And that's what we believe is a mistake,

16     human error or otherwise, it should be a Mahern

17     vote.  That's why we challenged it.

18          All 3 of those votes, 2, 10, and 11 are

19     all, according to my records, which again, are

20     hearsay, but they're my records, all show votes

21     for the Republican challenged by the Democrat.

22          MR. BROOKS:  10 and 11?

23          MR. REUBEN:  Yes.

24          MR. BROOKS:  That's exactly right.  That's

25     why number 2 has to be the opposite.  Because if
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1     you look on page 2, it's exactly what it says.

2     There are 3 disputed absentee ballots, 2 Elrods,

3     which you just acknowledged as Exhibit 10 and

4     11, and 1 Mahern vote.  That is 2.

5          Which is consistent with our records.  It

6     was a Mahern vote, which plainly on its face it

7     is, challenged by us.  That accounts for the 3

8     disputes of the absentees.

9          And I would suggest that their actual

10     counting numbers are more reliable than getting

11     flipped around with who challenged it.

12          These are the actual counts.

13          MR. REUBEN:  Well, the mistakes do happen.

14     That's the point here.  Human process.  The

15     State Board of Accounts is not infallible.  That

16     vote, according to our records, was determined

17     to be a Republican vote for Mr. Elrod that we

18     challenged.

19          They made a mistake.  We want our vote.

20          MR. BOCK:  No, the count is what should

21     control and not the exhibit list.  The exhibit

22     list is not the count.

23          MR. REUBEN:  Let's recount it, then.  Let's

24     go back and do it right.  Let's be sure what

25     we're talking about here.  With the number of
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1     ballots between these two people being such a

2     narrow margin, let's take another look at it.

3          HONORABLE TODD ROKITA:  Mr. King, did you

4     have something?

5          MR. KING:  At some point I want to clarity

6     with State Board of Accounts that they've had a

7     chance to examine their records further.  When

8     you state that Exhibit 2 was counted, am I

9     correct that assuming on the current tally sheet

10     it is counted not under Mr. Elrod's disputed

11     votes of 9?

12          MR. WILLIAMS:  I think at this point it's

13     hard to assume that.

14          MR. KING:  If it is not included there, do

15     you know where it is included, based on your

16     statement that it was counted?

17          MR. WILLIAMS:  Well, there's inconsistency

18     between the tally sheet.

19          MR. KING:  I think the short answer is:

20     You can't give me a definite answer to the

21     question at this point.

22          MR. WILLIAMS:  Yes.

23          HONORABLE TODD ROKITA:  So I think the

24     three commissioners, and even the parties agree,

25     in all respect, this should be a Democrat vote.
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1     The issue is, has it already been included in

2     the State Board of Accounts' tally.

3          Do I have that characterization right?

4          You're saying it isn't?

5          MR. REUBEN:  That's correct.

6          HONORABLE TODD ROKITA:  The respondent is

7     saying it must be.

8          MR. BROOKS:  Not just must be, it is.  This

9     is the tally.

10          HONORABLE TODD ROKITA:  What are you

11     pointing to, first?

12          MR. BROOKS:  Second page.  Just tells you

13     there are 3 challenged absentees, 2 Elrods are

14     challenged, and 1 Mahern.

15          Those 3 challenges are right here:  10, 11,

16     and 2 are exactly as we said.

17          HONORABLE TODD ROKITA:  Thank you.

18          Mr. Reuben, why don't you think that this

19     controls?

20          MR. REUBEN:  What controls?

21          HONORABLE TODD ROKITA:  The second page of

22     the State Board of Accounts' tally sheet.

23          MR. REUBEN:  Well, the conflict is the

24     conflict in their own records.  If you look

25     now --
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1          MR. DELANEY:  Hold on.  Let me understand

2     this, because this coding is confusing.

3          The Democrat challenger is C2.  But when

4     you look at this total, does this mean,

5     Mr. Williams, that there are 2 paper ballots

6     that would be or are named for Mr. Elrod that

7     are being challenged?

8          MR. WILLIAMS:  Yes.  Here they are.

9          MR. DELANEY:  And 1 would be for

10     Mr. Mahern.

11          HONORABLE TODD ROKITA:  That's being

12     challenged.

13          MR. DELANEY:  Right.  Who is being

14     challenge rather than who is the challenger.

15          MR. REUBEN:  The answer to your question

16     lies in the last page of the same exhibit, State

17     Board of Accounts record, Exhibit No. 2.  SBA

18     determination valid voted for C1, that's the

19     Republican, Mr. Elrod, challenge disputed by C2.

20          HONORABLE TODD ROKITA:  Okay.

21          MR. DELANEY:  Which item are you on?

22          MR. REUBEN:  Back page.  Very back page.

23          HONORABLE TODD ROKITA:  Mr. Brooks, can you

24     respond to that?

25          MR. BROOKS:  Yeah.  If you want to know
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1     where the votes are for these three exhibits,

2     this is the tally.  They didn't count the

3     exhibits, they counted the ballots.  The three

4     ballots are here, and they're counted on the

5     page we're tallying here.

6          HONORABLE TODD ROKITA:  So I note that

7     Mr. Reuben is looking at an exhibit list.

8          MR. BROOKS:  Yes, it's a labeling issue.

9          HONORABLE TODD ROKITA:  Does the State

10     Board of Accounts count off the exhibit list or

11     count off the tally sheet?

12          MR. WILLIAMS:  Tally sheet.

13          MR. MILLER:  If I may say something,

14     there's only one place --

15          HONORABLE TODD ROKITA:  Hold on.  Hold on.

16     Mr. Miller recognized.  What are we doing here?

17          MR. REUBEN:  Mr. Miller may explain it

18     better than I can explain it.

19          HONORABLE TODD ROKITA:  Okay.  I don't want

20     to make this a --

21          MR. MILLER:  It's very quick.  There's only

22     one place in all the documentation that

23     specifically affirms how that ballot was

24     counted, but the rest of it is guesswork.

25          But there is one place where they affirm
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1     how that ballot was counted, and it's this list

2     of documents right here that specifically says

3     that ballot was counted as a Republican Elrod

4     vote and challenged by the Democratic

5     challenger.  It's the only place in this

6     documentation that we don't have to guess at

7     what might have happened at the recount.

8          HONORABLE TODD ROKITA:  So you don't agree

9     with the State Board of Accounts, Mr. Reuben,

10     that they don't count off this exhibit list?

11          MR. REUBEN:  That's correct.

12          MR. DELANEY:  Mike, help me here,

13     Mr. Williams.

14          Is this list, that we're calling the list

15     of disputed ballots exhibit list, is that

16     prepared in whose handwriting, the Board of

17     Accounts or --

18          MR. WILLIAMS:  Board of Accounts.

19          MR. DELANEY:  Of course, you can't do a

20     tally off of that because it only lists the

21     certain disputed items, it doesn't list every

22     ballot.

23          MR. WILLIAMS:  Correct.

24          MR. DELANEY:  The only way you can do a

25     tally is by going to the front.
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1          I think the distinction is this is

2     probably -- "this" meaning the sheet with the

3     list of disputed ballots is probably the best

4     evidence of who's right about what.

5          Can never do a tally if you only list 29

6     items out of some far figure number.

7          HONORABLE TODD ROKITA:  In fact, it's the

8     second page and further on that you do the tally

9     off of.  And that tally, I see the respondent's

10     point, puts that vote in Mahern's column.

11          Is that accurate?

12          MR. WILLIAMS:  Yes.

13          HONORABLE TODD ROKITA:  Okay.  Any other

14     questions by the commissioners?

15          Hearing none, was there a motion?

16          MR. DELANEY:  I move that we count Exhibit

17     2 for Mr. Mahern.

18          MR. BOCK:  It's already been counted.

19          MR. REUBEN:  There's no evidence to that.

20     There's evidence to the contrary.

21          MR. DELANEY:  Be more precise, that we add

22     1 more vote to Mr. Mahern's total because of

23     this.

24          HONORABLE TODD ROKITA:  I thought that

25     vote's already counted.
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1          MR. DELANEY:  Then you ought to vote

2     against me, if that's what you think.

3          HONORABLE TODD ROKITA:  Okay.  There's a

4     motion.

5          Is there a second?

6          MR. DELANEY:  Fails for want of a second.

7     Stays the way it is.

8          HONORABLE TODD ROKITA:  I'll second it to

9     discuss it just to be clear here.

10          The respondent's contention is that this

11     tally done by the State Board of Accounts is

12     accurate.  And because of that, there's already

13     a vote.  Exhibit 2 is already accounted for.

14          The petitioner wants another vote added

15     onto that tally already.

16          MR. REUBEN:  We're also asking for

17     accuracy.  If that means recounting, let's

18     recount it.

19          MR. DELANEY:  Hold on a second.

20          Are we saying that the three absentee

21     ballots that might be in this zone are 2, 10,

22     and 12?

23          MR. BROOKS:  Yes.

24          MR. REUBEN:  10 and 11.

25          MR. BROOKS:  10 and 11, those are the three
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1     absentee ballots that are in this dispute column

2     in what was counted and disputed.

3          MR. DELANEY:  Okay.  I need an

4     understanding.

5          MR. BROOKS:  And just as the tally

6     reflects, there are 2 Elrod votes and 1 Mahern

7     vote.  Which means that the 1 Mahern vote is

8     already in the count.

9          MR. REUBEN:  What do you do with this?

10          HONORABLE TODD ROKITA:  I call the

11     question.

12          All in favor of Commissioner Delaney's

13     motion.

14          MR. DELANEY:  Aye.

15          HONORABLE TODD ROKITA:  All opposed.

16          MR. DURNIL:  Aye.

17          HONORABLE TODD ROKITA:  Aye.

18          It fails.

19          Mr. Reuben.

20          MR. REUBEN:  So what's the result?  I don't

21     understand what happens now.

22          MR. DELANEY:  It stays the way it was.  I

23     changed the motion to say we add a vote to

24     Mahern, and it failed.  So we don't --

25          MR. REUBEN:  I mean, we're talking about an
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1     election that is whisker close, where a vote or

2     2 does make a significant difference.

3          HONORABLE TODD ROKITA:  Right.

4          MR. REUBEN:  If we're looking for accuracy,

5     let's have them recount it.

6          MR. DELANEY:  You mean just that precinct?

7          MR. REUBEN:  We've got a couple other

8     precincts that, frankly, by now if something is

9     done, it's unfortunate.  Nevertheless we're

10     talking about a single-digit difference between

11     these candidates, and we're getting to the point

12     where some of the issues like this are getting

13     to a point where this could twist the election.

14          And I think if we're really trying to do

15     this thing as accurately as we want to, I think

16     some of these things -- again they make human

17     error.

18          MR. DELANEY:  I think we will eliminate the

19     issue if we do that.

20          So I will make a new motion that we have

21     the Board of Accounts recount this single

22     precinct in order to verify this man.

23          HONORABLE TODD ROKITA:  Before there is a

24     second, I would like the respondent to respond

25     to Mr. Reuben.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 475

1          MR. BROOKS:  The only thing that needs to

2     be recounted are the 3 disputed ballots.  These

3     are right here in front of you, one, two, three.

4     That's all the counting that has to be done.

5     There are 3 disputed absentee ballots.

6          According to their count, 2 of those were

7     recorded for Elrod, and 1 for Mahern.

8          And if you look at Exhibit 11, that is a

9     clear Elrod vote, no question.  If you look at

10     Exhibit 10, that is a clear Elrod vote, no

11     question.  So that now leaves only one ballot to

12     figure out where it goes.  There's one ballot

13     that has been assigned to Mahern.  This is the

14     only one it can be.  These are the only three

15     ballots you need to count to know that that was

16     a scriptory error on the exhibit as opposed to

17     the count.

18          MR. DELANEY:  There are two errors.  One

19     Mr. Reuben challenged, one he shouldn't have,

20     and then the State Board of Accounts wrote it

21     down wrong, too.

22          MR. BROOKS:  No, no.  The problem is they

23     flipped the numbers.  He didn't challenge that

24     vote, we did.  That's what I told you.  That's

25     why I have my files that we challenged it.
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1          MR. DELANEY:  So then there's one error

2     which is on this list of disputed ballots?

3          MR. BROOKS:  Yes.

4          MR. DELANEY:  I think it's easier just to

5     have them recount it, not that many votes.  And

6     only two candidates they have to look at.  They

7     can divide yours, mine, and no votes.

8          HONORABLE TODD ROKITA:  Commissioner

9     Durnil.

10          MR. DURNIL:  That's probably the only way

11     we're going to resolve it.  I agree that these

12     are absentee ballots, three ballots, look at

13     those.

14          I don't have any objection to counting the

15     whole thing over.

16          MR. DELANEY:  Are you seconding my motion?

17          MR. DURNIL:  Oh.

18          MR. DELANEY:  No?

19          MR. DURNIL:  No, I said, "Oh."

20          No, I'm not seconding your motion.

21          HONORABLE TODD ROKITA:  I will second.

22          Is there a legal precedence?  Is there a

23     legal precedence we can do this recount right

24     now?

25          MR. KING:  I'm not aware of any past
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1     recounts where a precinct has been re-recounted

2     the way it's being described here.

3          HONORABLE TODD ROKITA:  What do the recount

4     guidelines suggest about this?

5          MR. KING:  Recount guidelines suggest

6     essentially that, on page 2, I believe, section

7     8 that any disputes have to be raised at the

8     auditing level.

9          See if I can find the exact section.

10     Section 10.  Which is "Unless a ballot is

11     challenged by a qualified person before the

12     audit team signs the precinct tally sheet, the

13     audit teams decision as to classification of

14     that ballot is final.  Commission shall review

15     disputed ballots upon completion of the tally by

16     State Board of Accounts."

17          Doesn't address it in any further detail on

18     page 2.

19          I would also note as a housekeeping

20     measure, the Commission has already voted to

21     accept the undisputed ballots in this precinct.

22          HONORABLE TODD ROKITA:  Okay.  So it would

23     be the whole precinct.

24          MR. DELANEY:  I want to make it clear.  I

25     want to count every ballot in this precinct.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 478

1          MS. ROBERTSON:  That's the only way you're

2     going to find out.

3          I think if you're don't count them all,

4     you're not going to get to the overall total.

5     That's the problem, there's one stray one,

6     whether absentee or regular ballot, disputed or

7     undisputed.

8          HONORABLE TODD ROKITA:  State Board of

9     Accounts, do you have any further light you can

10     shed on this before we consider whether or not

11     to recount this precinct right here, right now?

12          MR. WILLIAMS:  In relation to these

13     exhibits, it appears to us that the ballots

14     that's in question are the absentees, and

15     there's 13 of those, of which we have them right

16     here.

17          HONORABLE TODD ROKITA:  So these are

18     absentee?

19          MR. DELANEY:  Would that help, Mr. Reuben?

20          HONORABLE TODD ROKITA:  Would you change

21     your motion?

22          MR. DELANEY:  Yeah, I'll change it to

23     absentee unless somebody tells me it doesn't

24     help.

25          It's clear that's the categorycategory
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1     we're having a difficulty in.

2          MR. DURNIL:  We've got the 13.  We've got

3     the tally of the 13 absentee ballots?

4          MR. DELANEY:  The second sheet, back of the

5     first page.  Shows 7 for Elrod, 6 for Mahern,

6     with 2 and 1 disputed.

7          So they can certainly -- the 7 and 6 is the

8     controlling number, right?  The 2 and 1 is just

9     the disputed.  So if they come out 7 and 6

10     again, we don't have to worry about it.

11          MR. DURNIL:  6 or 5?

12          MR. DELANEY:  It's 6 that's up in the

13     middle right there.

14          MR. DURNIL:  Oh, there we go.

15          MR. DELANEY:  That's the paper ballot.

16          I revise my unseconded motion to count the

17     13 paper ballots from this precinct, which is

18     Perry 32.

19          HONORABLE TODD ROKITA:  I'll second it.

20          MR. DURNIL:  Second.

21          HONORABLE TODD ROKITA:  Now you got a

22     third.

23          MR. KING:  Excuse me.  This is a technical

24     term.  When you say "paper ballot," I assume you

25     mean absentee.
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1          MR. DELANEY:  Yeah, the way they did it,

2     yes, add it to your emergency to be precise, if

3     there were any of those in this case.  I don't

4     think there were any emergency.

5          HONORABLE TODD ROKITA:  13 absentee.

6          MR. DELANEY:  13 absentee.

7          HONORABLE TODD ROKITA:  Thank you,

8     Mr. King.

9          Discussion.  All in favor.

10          MR. DURNIL:  Ayes.

11          MR. DELANEY:  Aye.

12          HONORABLE TODD ROKITA:  Aye.

13          So moved unanimously.

14          Let's count the 13, State Board.

15          MR. WILLIAMS:  7, 6.

16          MR. DELANEY:  All right.  Mr. Reuben.

17          MR. BROOKS:  Imagine that.

18          MR. WILLIAMS:  7, 6.

19          HONORABLE TODD ROKITA:  Tedious, fair

20     process.

21          MR. DELANEY:  Thank you.

22          HONORABLE TODD ROKITA:  So --

23          MR. DURNIL:  I'll move that this ballot has

24     already been challenged, so we don't change the

25     count.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 481

1          HONORABLE TODD ROKITA:  I'll second that.

2          Any discussion?  If not, all in favor.

3          MR. DURNIL:  Aye.

4          MR. DELANEY:  Aye.

5          HONORABLE TODD ROKITA:  Aye.

6          So moved unanimously.

7          Mr. Reuben.

8          MR. REUBEN:  Thank you, sir.

9          HONORABLE TODD ROKITA:  What precinct?  Are

10     still on this one?

11          MR. REUBEN:  Still on Perry 32.  Turn your

12     attention, please, to Exhibit 16, one six.

13          Let me call your attention to the residence

14     address of voter.  410 North Meridian Street.

15          MR. DELANEY:  We've got the wrong one.

16          HONORABLE TODD ROKITA:  Exhibit 13.

17          MR. REUBEN:  16, 16.

18          HONORABLE TODD ROKITA:  Oh, okay.  Thank

19     you.

20          MR. REUBEN:  The address of the voter,

21     whose name will not be mentioned, is 410 North

22     Meridian Street.  Apparently in the same

23     handwriting as the voter himself.  46204 is the

24     ZIP Code.

25          That address is not -- that address is not
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1     in this district.  That -- not Perry Township,

2     it's in Center township.

3          We know that the voter, by virtue of the

4     ballot cast in this vote, he voted for Center

5     Township offices.  We know that his ballot was

6     not in Perry Township, even though it was cast

7     and counted in Perry Township.

8          It starts from -- or the process with this

9     voter's participation in election starts with

10     his address on -- which is on Exhibit No. 16,

11     and it goes through -- he did then come in with

12     his photograph, which is the second part of

13     that, and, again, on the area on the affidavit

14     refers as Center 11-05.  And finally, he gets a

15     Center Township ballot, but it's not for Perry

16     Township where it was cast.

17          So I think the ballot, itself, for the

18     voter who starts with Exhibit 16, is a ballot

19     that has to be now rejected.  You can identify

20     him all the way through because of the process

21     of the provisionals.

22          HONORABLE TODD ROKITA:  But you're not

23     saying he voted in the wrong precinct?

24          MR. REUBEN:  Well, in essence, it's six in

25     one, half dozen other.  Voted with a Center
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1     Township ballot that was counted in Perry

2     Township.  He tried to vote in the right place,

3     he put his address correctly at 410 North

4     Meridian Street; that's not Perry Township.  He

5     then got a provisional ballot, which was for

6     Perry -- Center Township, which is where his

7     residence was, but it got cast in Perry.

8          HONORABLE TODD ROKITA:  Right.  But you

9     don't have any evidence to show that he did

10     anything but to go to his right precinct to get

11     that provisional ballot.  He didn't go to Perry

12     Township precinct and cast a provisional there.

13          MR. REUBEN:  It's part of the absentee

14     process.

15          MR. DELANEY:  Is this an absentee?

16          HONORABLE TODD ROKITA:  I thought this was

17     a provisional.

18          MR. REUBEN:  I'm sorry, it's provisional.

19          MR. BROOKS:  If I might.  It's not a

20     recount issue.

21          HONORABLE TODD ROKITA:  I'll go ahead and

22     recognize the respondent at this point.

23          MR. BROOKS:  This is a provisional.  It got

24     voted outside of the precinct by definition.  He

25     had to come in and get his ID.  Very simple.  He
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1     got in the wrong box.

2          In 11-5, which is in this district, they

3     were short one provisional that shows up on the

4     certification, and here in Perry 32, got one

5     more than they should.  So this just got in the

6     wrong box.

7          Tomorrow, when it came time for 11-5 and we

8     would have had the missing ballot thing, I would

9     have told you, "Look, we challenged because

10     there's a missing provisional, but we know where

11     it is.  It's in Perry 32."

12          So it's a wash, in terms of it should be

13     counted in 11-5 and not counted in Perry 32.

14          MR. DELANEY:  Tell me something.  If my

15     memory serves me correctly, if we challenge a

16     person because of this, they vote their

17     provisional ballot right then and there, and it

18     is put in a pouch so they come to the correct

19     precinct.  They can't prove it.

20          MR. BROOKS:  That's exactly --

21          MR. DELANEY:  And they vote it then and

22     there.

23          Did this person go to -- where did this

24     person go?

25          MR. BROOKS:  He went to 11-5 and he voted
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1     and it got put in a provisional ballot because

2     he didn't have the ID.

3          MR. DELANEY:  How did he get a Center

4     Township?

5          MR. BROOKS:  He lives there.  He lives in

6     11-5.  That's what his ballot for.

7          MR. DELANEY:  Yeah, it's being counted in

8     Perry.

9          HONORABLE TODD ROKITA:  There's a mistake.

10          MR. DELANEY:  The thing that's getting me

11     upset, you're suggesting that he voted the

12     provisional after the 7th of November.

13          MR. BROOKS:  Well, he did.  Because

14     technically --

15          MR. DELANEY:  When did he fill it out?

16          MR. BROOKS:  He filled it out on election,

17     day it wasn't cast until he showed up with his

18     ID.  And then, from the central location, it got

19     stuck in the wrong box.

20          MR. DELANEY:  The ID, by the way, doesn't

21     show anything.  It's a passport.  Doesn't show

22     where he lives.

23          HONORABLE TODD ROKITA:  That's not the

24     purpose of the ID.

25          MR. REUBEN:  You have a Center Township
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1     ballot being cast in Perry Township.

2          I think it's one of the reasons why the

3     ballot was supposed to have the particular

4     precinct identification on it.  And this one, it

5     is provisional, we know that.  The voter went

6     there, voted.  He was challenged.  He came in

7     with his -- or produced his picture later.  But

8     he -- it's the wrong place.

9          HONORABLE TODD ROKITA:  Any other questions

10     by Commission members?

11          MR. DELANEY:  I literally cannot understand

12     where this person physically went.  Can you help

13     me?

14          MR. BROOKS:  Let me back up.

15          The guy lives and is registered to vote in

16     11-5.

17          MR. DELANEY:  Which is at 410 Meridian.

18          MR. BROOKS:  Well, I don't have the 11-5

19     open.  If you go to 11-5, which we can tomorrow

20     in my case in chief, you will see that on the

21     election certification that was final, it will

22     show 1 vote, provisional vote, in 11-5.  And

23     there's none supposed to be in Perry.

24          It is a mistake of after it was voted and

25     put back in its envelope, somebody put it in the
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1     wrong box.  That's all there is to it.

2          He's entitled to vote.  He voted in the

3     right place, but his envelope was placed in the

4     wrong box?

5          MR. REUBEN:  But he voted for Center

6     Township people.

7          MR. BROOKS:  He lives in Center Township,

8     Larry.  He lives there.

9          MR. REUBEN:  Excuse me, Mr. Brooks.

10          MR. DELANEY:  Counsel, I think maybe we can

11     reach an agreement.

12          The question is:  If this is a valid vote,

13     you need to decide where it was counted; is that

14     right?

15          Nobody is saying it should be counted in

16     Perry Township.  Cannot be a Perry Township

17     vote.

18          MR. BROOKS:  Cannot.

19          MR. DELANEY:  Therefore, it would have to

20     be excluded.  If you want to come back later and

21     explain what you're explaining, I think we

22     should consider it.  No way this vote can be

23     valid in that township.

24          MR. BROOKS:  I agree.

25          MR. DELANEY:  So I move that we not have
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1     this -- was it counted -- can the Board help me.

2     Was this counted or not?  Was this one counted

3     in this precinct before us?

4          MR. WILLIAMS:  Yes.

5          MR. DELANEY:  I move that we exclude

6     Exhibit 16 from the total in Perry 32.

7          HONORABLE TODD ROKITA:  I second.

8          MR. BOCK:  With one --

9          HONORABLE TODD ROKITA:  Discussion.

10          MR. BOCK:  -- qualification.

11          MR. DELANEY:  I'm not going to play a trick

12     on you.  You can bring it up later.  I would not

13     do that.

14          MR. BROOKS:  I trust you implicitly.

15          I mean, at this point I think we ought to

16     just, as part of the motion, that it be

17     considered tomorrow in its proper precinct.

18          MR. DELANEY:  I'll make an amendment that

19     we consider it tomorrow.  We exclude it from

20     this precinct, consider it tomorrow.

21          HONORABLE TODD ROKITA:  I second that.

22          MR. REUBEN:  Wait a minute.  Wait a minute.

23     This is my objection.

24          MR. DELANEY:  You're getting 1.  You're

25     winning.
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1          MR. REUBEN:  Well, I'm only winning half

2     the vote.  He has the other half tomorrow.

3          MR. BROOKS:  He wants two votes.

4          HONORABLE TODD ROKITA:  Any other

5     discussion by commissioners?

6          All in favor.

7          MR. DURNIL:  Aye.

8          MR. DELANEY:  Aye.

9          HONORABLE TODD ROKITA:  Aye.

10          MR. KING:  I'm sorry, Mr. Chairman.  Just

11     for the purpose of retally again.  The

12     understanding from State Board of Accounts is

13     that Exhibit 16 is currently included in the 9

14     disputed votes for Mr. Elrod; is that correct?

15          MR. WILLIAMS:  Thank you.

16          HONORABLE TODD ROKITA:  Thank you,

17     Mr. King.

18          MR. BOCK:  I don't know if this is helpful

19     at all.  But 3-11.7-6-2 says, "Provision ballot

20     is considered to be cast at the precinct for

21     which the voter cast the ballot resides for

22     purposes of the following:"  And it has the

23     recount statutes.

24          HONORABLE TODD ROKITA:  I think that

25     follows the motion that's been made.
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1          MR. BOCK:  Okay.

2          HONORABLE TODD ROKITA:  Any other

3     discussions by members?

4          All in favor of the motion.

5          MR. DURNIL:  Aye.

6          MR. DELANEY:  Aye.

7          HONORABLE TODD ROKITA:  Aye.

8          So moved unanimously.

9          Mr. Reuben.

10          MR. REUBEN:  I'm going to let you all

11     have 32.

12          HONORABLE TODD ROKITA:  Retally when you're

13     ready.

14          MR. KING:  Mr. Chairman, in Perry 32,

15     Mr. Elrod would have 112 votes, that's 104 plus

16     8, Mr. Mahern has 72.  The 9 disputed votes for

17     Mr. Elrod would be 0, as I understand it, 6

18     disputed votes remain for Mr. Mahern.  And,

19     frankly, I'm a little puzzled how to tally that

20     1 vote, which may come up tomorrow, but I would

21     think 1 vote, no vote, tallied by SBA in terms

22     of this precinct.

23          HONORABLE TODD ROKITA:  I think you can

24     just let the --

25          MR. KING:  Leave it off.
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1          HONORABLE TODD ROKITA:  Leave it off.

2          MR. REUBEN:  35.

3          HONORABLE TODD ROKITA:  Precinct 35,

4     Mr. Skolnik.

5          MR. SKOLNIK:  Perry 35.

6          Undisputed valid ballots, Elrod 47, Mahern

7     42; disputed ballots, Elrod 7, Mahern 7.

8          MR. DURNIL:  Move that we accept the

9     undisputed ballots.

10          HONORABLE TODD ROKITA:  Second.  All in

11     favor.

12          MR. DURNIL:  Aye.

13          MR. DELANEY:  Aye.

14 Q    (By Honorable Todd Rokita)

15          HONORABLE TODD ROKITA:  Aye.

16          So moved unanimously.

17          Petitioner.

18          MR. REUBEN:  Excuse me one moment.

19          MR. BROOKS:  I'm about a precinct behind

20     you.  I lost my little chart.

21          MR. REUBEN:  I withdraw.

22          HONORABLE TODD ROKITA:  Withdraw.

23          Retally Perry 35.

24          MR. KING:  Mr. Chairman, Perry 35 shows 54

25     votes for Mr. Elrod, 42 votes for Mr. Mahern;
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1     the 7 disputed votes for Mr. Elrod are now 0, 7

2     disputed votes remain for Mr. Mahern.

3          HONORABLE TODD ROKITA:  Thank you.  Parties

4     appear to agree.

5          Mr. Skolnik.

6          MR. SKOLNIK:  Perry-36.

7          Undisputed valid ballots, Elrod 103, Mahern

8     57, disputed ballots, Elrod 4, Mahern 2; 1 no

9     vote is disputed, and there were 5 no votes

10     tallied by the State Board of Accounts.

11          MR. DURNIL:  Move we accept the undisputed.

12          MR. DELANEY:  Second.

13          HONORABLE TODD ROKITA:  All in favor.

14          MR. DURNIL:  Aye.

15          MR. DELANEY:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          So moved unanimously.

18          Petitioner.

19          MR. REUBEN:  Exhibit 5 in Precinct 36.

20          HONORABLE TODD ROKITA:  Give us a minute.

21          MR. REUBEN:  Yes, I'm sorry.

22          HONORABLE TODD ROKITA:  Yes, sir.

23          MR. REUBEN:  I would call your attention;

24     please; to the marking for Representative Mahern

25     in the individual Democratic oval.
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1          This vote, we believe, was cast wrongly --

2     or identified wrongly by the State Board of

3     Accounts as a no vote.  It's a Mahern vote.

4          HONORABLE TODD ROKITA:  Thank you.

5          Mr. Brooks.

6          Do you want me to ask the State Board of

7     Accounts first, if it would help?

8          MR. BROOKS:  I just need to look at

9     something.  I've seen the ballot.  I need about

10     one minute.

11          We do not dispute that that's a Mahern

12     vote.

13          MR. DELANEY:  I move that Exhibit 5 in this

14     precinct be made counted for Mr. Mahern.

15          HONORABLE TODD ROKITA:  I second.

16          All in favor.

17          MR. DURNIL:  Aye.

18          MR. DELANEY:  Aye.

19          HONORABLE TODD ROKITA:  Aye.

20          So moved unanimously.

21          MR. REUBEN:  Nothing further.

22          HONORABLE TODD ROKITA:  Thank you.

23          Retally, please.

24          MR. KING:  Mr. Chairman, in Perry-36,

25     Mr. Elrod has 107 votes, Mr. Mahern has 58
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1     votes; the 4 disputed votes for Mr. Elrod are

2     now 0, 2 disputed votes remain for Mr. Mahern;

3     the 1 no vote is now a 0, and 5 no votes counted

4     by SBA remain.

5          HONORABLE TODD ROKITA:  Thank you, Brad.

6          The parties appear to agree.

7          Mr. Skolnik.

8          MR. DELANEY:  Perry 50.

9          Undisputed valid ballots, Elrod 103, Mahern

10     61; disputed ballots, Elrod 5, Mahern 5, I show

11     1 no vote as being disputed.  And that there was

12     1 no vote tallied by the State Board of

13     Accounts.

14          MR. DURNIL:  Move we accept the undisputed

15     votes.

16          MR. DELANEY:  Second.

17          HONORABLE TODD ROKITA:  All the favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          So moved unanimously.

22          Petitioner.

23          MR. REUBEN:  One moment, please.

24          We'll pass this.  Withdraw.

25          HONORABLE TODD ROKITA:  Tally.
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1          MR. KING:  For clarification, is the no

2     vote disputed by petitioner?

3          MR. REUBEN:  Well, I'm not trying to dodge

4     your question, Mr. King.  I don't have a no vote

5     on my records.

6          MR. KING:  State Board of Accounts.

7          HONORABLE TODD ROKITA:  No vote.  Who

8     disputed it?

9          MR. SKOLNIK:  A disputed no vote in Perry

10     50.

11          MR. BROOKS:  Is that Perry 50?

12          MR. REUBEN:  Yeah.

13          MR. BROOKS:  I don't see any no votes on

14     the exhibit list or my records.

15          HONORABLE TODD ROKITA:  Mr. Williams, you

16     have heard my question, right?

17          MR. WILLIAMS:  Yes.  Mr. Rogina is looking

18     it up.

19          HONORABLE TODD ROKITA:  I didn't know if

20     you guys were playing cards back there.  Just

21     kidding.

22          MR. REUBEN:  They're playing ballots.

23          MR. WILLIAMS:  We don't see where we've got

24     a disputed no vote.  We do not see it.

25          MR. KING:  So that would be an error in
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1     that township.

2          HONORABLE TODD ROKITA:  Everyone agree?

3          MR. DELANEY:  Can you condemn the whole

4     precinct, they treat everything --

5          HONORABLE TODD ROKITA:  You wouldn't put a

6     1 there if you weren't done with the precinct.

7          MR. KING:  Mr. Chairman, for Perry 50, the

8     tally would be for Mr. Elrod 108, that's one

9     zero eight, for Mr. Mahern 61; the 5 disputed

10     votes for Mr. Elrod on now 0, 5 disputed votes

11     for Mr. Mahern remain, the one disputed no vote

12     is now 0, and 1 no vote tally by State Board of

13     Accounts.

14          MR. SKOLNIK:  Perry 61.

15          HONORABLE TODD ROKITA:  All parties agree?

16     Anyone have an issue with that tally?  Thank

17     you.

18          Mr. Skolnik.

19          MR. SKOLNIK:  Perry 61.

20          Undisputed valid ballots, Elrod 90, Mahern

21     47, disputed ballots, Elrod 2, Mahern 1, there

22     were 3 no notes tallied.

23          MR. DURNIL:  Move we accept the undisputed

24     votes.

25          MR. DELANEY:  Second.
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1          HONORABLE TODD ROKITA:  All in favor.

2          MR. DURNIL:  Aye.

3          MR. DELANEY:  Aye.

4          HONORABLE TODD ROKITA:  Aye.

5          So moved unanimously.

6          Petitioner.

7          MR. REUBEN:  Withdraw.

8          HONORABLE TODD ROKITA:  Withdraw.  Thank

9     you.

10          Retally.

11          MR. KING:  Mr. Chairman, Perry 61,

12     Mr. Elrod will receive 92 votes, Mr. Mahern

13     receives 47 votes; the 2 disputed votes for

14     Mr. Elrod are now 0, 1 disputed ballot for

15     Mr. Mahern remains, as do 3 no votes tallied by

16     State Board of Accounts.

17          HONORABLE TODD ROKITA:  Parties appear to

18     agree.

19          Mr. Skolnik.

20          MR. SKOLNIK:  Perry-64.

21          Undisputed valid ballots, Elrod 38, Mahern

22     21, disputed ballots, Elrod 3, Mahern 0, 1 no

23     vote as tallied.

24          MR. DURNIL:  Move we accept the undisputed

25     votes.
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1          MR. DELANEY:  Second.

2          HONORABLE TODD ROKITA:  All in favor.

3          MR. DURNIL:  Aye.

4          MR. DELANEY:  Aye.

5          HONORABLE TODD ROKITA:  Aye.

6          So moved unanimously.

7          Petitioner.

8          MR. REUBEN:  One second, please.

9          Withdraw.

10          HONORABLE TODD ROKITA:  Retally.

11          MR. KING:  Mr. Chairman, Perry 64,

12     Mr. Elrod received 41 votes, Mr. Mahern received

13     21 votes; the 3 votes disputed cast for

14     Mr. Elrod are now 0, and 1 no vote tallied by

15     State Board of Accounts.

16          HONORABLE TODD ROKITA:  Thank you.

17          Mr. Skolnik.

18          MR. SKOLNIK:  Perry 26-1.

19          Undisputed ballot votes -- valid ballots,

20     excuse me, Elrod 31, Mahern 34, disputed

21     ballots, Elrod 5, Mahern 6.

22          MR. DURNIL:  Move we accept undisputed

23     ballots.

24          MR. DELANEY:  Second.

25          HONORABLE TODD ROKITA:  All in favor.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 499

1          MR. DURNIL:  Aye.

2          MR. DELANEY:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          So moved unanimously.

5          Petitioner.

6          MR. REUBEN:  I'm sorry, beg your pardon,

7     sir.  Calling your attention, please, to Exhibit

8     3 in 26-1.  I direct your attention, please, to

9     the front page of that exhibit.

10          The voter apparently marked in the poll

11     book for Republican party, but somebody put a

12     checkmark above the straight party

13     identification column.

14          I think we --

15          MR. DELANEY:  Exhibit 3?

16          HONORABLE TODD ROKITA:  3.

17          MR. REUBEN:  I'm sorry, Exhibit 3.

18          MR. DELANEY:  Go ahead.

19          MR. REUBEN:  At the top where it says

20     "straight party," a big checkmark there.

21          I don't know why someone who voted

22     presumably put that there, unless they're trying

23     to identify their ballot.  Checkmarks are fine

24     if in the party circle, I would agree with that

25     party emblem, but not in places such as where it
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1     is.

2          HONORABLE TODD ROKITA:  Thank you.

3          Mr. Brooks.

4          MR. BROOKS:  Distinction marks have been

5     consistent.  Almost impossible to do, but for

6     names which is what I said to start with.

7     Checkmarks are by and large approving things,

8     and they must have thought, for whatever reason,

9     that they needed to check there if they were

10     going to vote straight party and then they did.

11          HONORABLE TODD ROKITA:  Thank you.

12     Questions by the commissioners.

13          Hearing none.  Any motion?

14          MR. DURNIL:  I move we accept the ballot.

15          HONORABLE TODD ROKITA:  Second.

16          Any discussion?  Hearing none, all in

17     favor.

18          MR. DURNIL:  Aye.

19          MR. DELANEY:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          Hearing no opposed, so moved unanimously.

22          Mr. Reuben.

23          MR. REUBEN:  Withdraw.

24          HONORABLE TODD ROKITA:  Thank you.

25          Retally.
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1          MR. KING:  Mr. Chairman, Perry 26-1 the

2     recounting shows 36 votes for Mr. Elrod, 34

3     votes for Mr. Mahern; the 3 disputed votes for

4     Mr. Elrod are now 0, and 1 no vote tally for

5     Mr. Mahern.

6          HONORABLE TODD ROKITA:  Parties appear to

7     agree.

8          Mr. Skolnik.

9          MR. SKOLNIK:  Perry 26-2.

10          Undisputed valid ballots, Elrod 53, Mahern

11     48; disputed ballots, Elrod 2, Mahern 5.

12          MR. DURNIL:  Move we accept the undisputed

13     ballots.

14          MR. DELANEY:  Second.

15          HONORABLE TODD ROKITA:  All in favor.

16          MR. DURNIL:  Aye.

17          MR. DELANEY:  Aye.

18          HONORABLE TODD ROKITA:  Aye.

19          Accepted unanimously.

20          MR. REUBEN:  Withdrawing.

21          HONORABLE TODD ROKITA:  Thank you.

22          Retally.

23          MR. KING:  Mr. Chairman, in Perry 26-2,

24     Mr. Elrod receives 55 votes, Mr. Mahern receives

25     48 votes; the 2 disputed votes for Mr. Elrod are
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1     now 0, and 5 disputed ballots for Mr. Mahern

2     remain.

3          HONORABLE TODD ROKITA:  Parties appear to

4     have no issues.

5          Next precinct, Mr. Skolnik.

6          MR. SKOLNIK:  Perry 26-3.

7          Undisputed valid ballots, Elrod 22, Mahern

8     14; disputed ballots, Elrod 2, Mahern 4.

9          MR. DURNIL:  Move we accept the undisputed

10     votes.

11          MR. DELANEY:  Second.

12          HONORABLE TODD ROKITA:  All in favor.

13          MR. DURNIL:  Aye.

14          MR. DELANEY:  Aye.

15          HONORABLE TODD ROKITA:  Aye.

16          Approved unanimously.

17          Petitioner.

18          MR. REUBEN:  Mr. King, let me ask for

19     clarification.  I did not understand.

20          How many challenged ballots do you have by

21     the petitioner?

22          HONORABLE TODD ROKITA:  We're in Perry

23     26-3.

24          MR. REUBEN:  Correct.

25          How many challenges did you have on your
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1     record for me?

2          MR. KING:  2.

3          MR. REUBEN:  I'm sorry, I had 2.  I thought

4     you said something else.

5          I withdraw those 2.

6          HONORABLE TODD ROKITA:  Retally.

7          MR. KING:  Mr. Chairman, Perry 26-3,

8     Mr. Elrod received 24 votes, Mr. Mahern received

9     14 votes, the 2 disputed votes cast for

10     Mr. Elrod are now 0, Mr. Mahern has 4 disputed

11     ballots.

12          HONORABLE TODD ROKITA:  Okay.  Parties

13     appear to have no issue.

14          Mr. Skolnik.

15          MR. DELANEY:  Perry 26-5.

16          Undisputed valid ballots, Elrod 160, Mahern

17     78; disputed ballots, Elrod 8, Mahern 3.

18          MR. DURNIL:  Move we accept the undisputed

19     votes.

20          MR. DELANEY:  Second.

21          HONORABLE TODD ROKITA:  All in favor.

22          MR. DURNIL:  Aye.

23          MR. DELANEY:  Aye.

24          HONORABLE TODD ROKITA:  Aye.

25          So moved unanimously.
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1          Petitioner.

2          MR. REUBEN:  Can you identify for me with

3     the State Board of Accounts records whether

4     ballot No. -- Exhibit No. 5 was an absentee?

5          HONORABLE TODD ROKITA:  We're in Perry

6     26-005.

7          MR. REUBEN:  Yes.

8          MR. SKOLNIK:  It's Exhibit 5 you're

9     referencing?

10          MR. REUBEN:  That's what I'm asking for,

11     yes.

12          MR. ROGINA:  It's not an absentee ballot.

13          MR. REUBEN:  Okay.  Thank you.

14          HONORABLE TODD ROKITA:  Exhibit 5, I

15     believe, was challenged by Mr. Elrod.

16          MR. REUBEN:  Where are we now?  26-5 or

17     26-3?

18          HONORABLE TODD ROKITA:  We're on Perry

19     26-005 on Exhibit 5.  That's where you pointed

20     us.

21          MR. REUBEN:  I guess has 26-3 already been

22     done?

23          MR. KING:  Yes.

24          HONORABLE TODD ROKITA:  Yes.

25          MR. REUBEN:  Okay.  Calling your attention
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1     to 26-5, Exhibit 2.  Far be it for me to suggest

2     that God can't be a write-in candidate, but with

3     that comment --

4          HONORABLE TODD ROKITA:  I knew that was

5     coming.

6          Mr. Brooks -- I'm sorry, were you done?

7          MR. REUBEN:  With that ballot, yes, sir.

8          HONORABLE TODD ROKITA:  Mr. Brooks.

9          MR. BROOKS:  We're on God's ballot at the

10     moment?

11          HONORABLE TODD ROKITA:  Yes.

12          MR. BROOKS:  I'm not going to try to have

13     to defend that.  In fact, I think it would be an

14     understanding idea of congress at the moment.

15     It's the same thing.  We've all agreed that

16     people write in silly stuff, crazy stuff,

17     serious stuff, and they're invited to do so.

18          HONORABLE TODD ROKITA:  Any questions by

19     commissioners?

20          MR. DURNIL:  Move we accept the ballot.

21          MR. REUBEN:  One other objection on that

22     ballot, please.

23          I believe the ballot has been compromised

24     by what we have as a tear at the bottom, which

25     constitutes as a mutilated ballot.
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1          Somebody had a -- is that ours only?  Do

2     you have that on yours?

3          MR. BOCK:  Was the tear in the shape of a

4     cross?

5          MR. REUBEN:  Not on mine it's not.

6          MR. BROOKS:  I don't see a tear on my copy.

7     Where are you talking about?

8          MR. REUBEN:  Bottom right-hand corner.

9          MR. BROOKS:  He's now mutilating his own

10     ballot.

11          MR. REUBEN:  God will do that.  Be very

12     careful.

13          HONORABLE TODD ROKITA:  So any other

14     objections?

15          MR. REUBEN:  What?

16          HONORABLE TODD ROKITA:  Any other

17     objections to this ballot?

18          MR. REUBEN:  No, the tear I withdraw.

19          HONORABLE TODD ROKITA:  There's a motion,

20     I'll second it.

21          State your motion.

22          MR. DURNIL:  We accept the ballot.

23          HONORABLE TODD ROKITA:  All the favor.

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          So moved unanimously.

3          Mr. Reuben.

4          MR. REUBEN:  That's all we have.

5          HONORABLE TODD ROKITA:  Thank you.

6          Retally.

7          MR. KING:  Mr. Chairman, in Perry 26-3,

8     Mr. Elrod --

9          HONORABLE TODD ROKITA:  Stop.

10          MR. KING:  I beg your pardon.  I beg your

11     pardon.

12          MR. SKOLNIK:  Been a long day.

13          MR. KING:  It has.

14          In 26-5, Mr. Elrod received 168 votes,

15     Mr. Mahern received 78 votes; the 8 disputed

16     votes for Mr. Elrod are now 0, Mr. Mahern has 3

17     disputed votes remaining.

18          HONORABLE TODD ROKITA:  No questions from

19     parties.

20          Mr. Skolnik.

21          MR. SKOLNIK:  Thank you, Mr. Chairman.

22          Perry 26-7.

23          Undisputed valid ballots, Elrod 18, Mahern

24     37, disputed ballots, Elrod 2, Mahern 2.

25          MR. DURNIL:  Move we accept the undisputed
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1     ballots.

2          MR. DELANEY:  Second.

3          HONORABLE TODD ROKITA:  All in favor.

4          MR. DURNIL:  Aye.

5          MR. DELANEY:  Aye.

6          HONORABLE TODD ROKITA:  Aye.

7          Accepted unanimously.

8          MR. REUBEN:  Withdraw.

9          MR. KING:  In Perry 26-7, Mr. Elrod

10     receives 20 votes, Mr. Mahern receives 37 votes;

11     the 2 votes previously disputed cast for

12     Mr. Elrod are now 0, 2 disputed votes remain

13     cast for Mr. Mahern.

14          HONORABLE TODD ROKITA:  Thank you.  No

15     questions from the parties.

16          Mr. Skolnik.

17          MR. SKOLNIK:  Mr. Chairman, Perry 26-8.

18          Undisputed valid ballots, Elrod 10, Mahern

19     2; disputed ballots Elrod 1, Mahern 0.

20          MR. DURNIL:  Move we accept the undisputed

21     votes.

22          MR. DELANEY:  Second.

23          HONORABLE TODD ROKITA:  All in favor.

24          MR. DURNIL:  Aye.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          Unanimous.

3          MR. REUBEN:  Withdraw.

4          HONORABLE TODD ROKITA:  Retally.

5          MR. KING:  Mr. Chairman, Perry 26-8,

6     Mr. Elrod receives 11 votes, Mr. Mahern receives

7     2 votes; the 1 disputed vote for Mr. Elrod is

8     now 0.

9          HONORABLE TODD ROKITA:  Any questions from

10     parties?

11          Mr. Skolnik, where are we?

12          MR. SKOLNIK:  Mr. Chairman, it's my

13     understanding that this has concluded the review

14     of all of the precincts in House District 97 in

15     connection with Mr. Mahern -- the petitioner's

16     case in chief at this time.

17          HONORABLE TODD ROKITA:  Okay.  My

18     suggestion would be to recess until tomorrow

19     morning at 8:30, where we'll take up the

20     respondent.

21          Do you have a cross-petition, as well, or

22     just respondent?

23          MR. BROOKS:  Cross-petitioner.  A little

24     too late to do the right thing now.  But your

25     point is well taken now that I think about it.
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1          HONORABLE TODD ROKITA:  So we'll start

2     tomorrow with the respondent's case in chief.

3     That would be my suggestion.

4          MR. DURNIL:  Don't we have to deal with

5     witnesses first thing?

6          MR. DELANEY:  We'll take that precinct out

7     of order if they come in.  Is that all right?

8          HONORABLE TODD ROKITA:  I'm sorry, there

9     was some that we deferred.

10          MR. SKOLNIK:  There are, I believe, three

11     precincts that have been deferred.

12          HONORABLE TODD ROKITA:  That's what I was

13     asking, Mr. Skolnik.

14          What is our next order of business?

15          MR. KING:  Actually 4.

16          HONORABLE TODD ROKITA:  What was the status

17     of those?  Do we need witnesses for those?

18          MR. SKOLNIK:  Precinct Center 3, that 5 was

19     deferred.

20          MR. DELANEY:  Exhibit 41.

21          MR. SKOLNIK:  Is it Exhibit 44?

22          MS. ROBERTSON:  41.

23          MR. SKOLNIK:  41 was, I believe, an

24     absentee ballot.

25          MR. REUBEN:  What precinct?
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1          MR. SKOLNIK:  Center 3-5.

2          MS. ROBERTSON:  It was an absentee ballot

3     that we didn't have here.

4          MR. DELANEY:  Exhibit 41.

5          HONORABLE TODD ROKITA:  Then there was

6     also, what, Center --

7          MR. SKOLNIK:  Center 8-4.

8          MR. DELANEY:  Exhibit 27.

9          HONORABLE TODD ROKITA:  That was an

10     absentee ballot, as well?

11          Well, as I recall --

12          MS. ROBERTSON:  One of them was a

13     provisional.

14          HONORABLE TODD ROKITA:  The reason that we

15     didn't take it up because there was some people

16     of evidence in transit.

17          Is that all here now?

18          MR. FLEMING:  We have it.

19          HONORABLE TODD ROKITA:  Let's take it up.

20     Center 3-005 Exhibit 41.

21          MR. SKOLNIK:  Which one are we talking up

22     first, Mr. Chairman?

23          HONORABLE TODD ROKITA:  Center 3-005,

24     Exhibit 41.

25          Petitioner.
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1          MR. REUBEN:  I haven't seen it.  I want to

2     see the ballot.

3          MR. DELANEY:  My notes said 41.

4          MR. SKOLNIK:  41, yes.

5          HONORABLE TODD ROKITA:  All right, Larry

6     what have you got?

7          MR. BOCK:  We haven't been able to see it

8     yet.

9          MR. REUBEN:  You'll see it when we're done.

10     There you go.

11          HONORABLE TODD ROKITA:  Okay, Mr. Reuben.

12     Go ahead.

13          They'll have a chance to respond.

14          MR. REUBEN:  This appears to be a ballot

15     that was delivered to the precinct and totally

16     not opened.

17          MR. BROOKS:  I don't believe that's

18     correct.  These are the ones that never got to

19     the precinct; that's why they were downtown.

20     They were never in the box.

21          HONORABLE TODD ROKITA:  Let Mr. Reuben make

22     his argument, then you'll be recognized.

23          MR. REUBEN:  I'll withdraw it.

24          These never got to the poll even.

25          HONORABLE TODD ROKITA:  Okay.
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1          MR. DELANEY:  You're withdrawing it?

2          HONORABLE TODD ROKITA:  Took a look at the

3     real evidence there and you withdraw it.

4          The process works.

5          Retally, or is there a need?  That wasn't

6     part of the count anyway.

7          MR. KING:  Mr. Chairman, just because we

8     have had some question about this when it came

9     up, to make sure we are on the same page,

10     Mr. Skolnik and I have conferred and show the

11     tally as Mr. Elrod in Center 3-5, 39, Mr. Mahern

12     93.

13          HONORABLE TODD ROKITA:  Okay.

14          MR. KING:  And 0 disputed votes for

15     Mr. Elrod.

16          HONORABLE TODD ROKITA:  Thank you.

17          MR. DELANEY:  But 15 for Mr. Mahern.

18          MR. KING:  And 15 for Mr. Mahern.

19          HONORABLE TODD ROKITA:  Precinct Center

20     8-004, Exhibit No. 27.

21          MR. BROOKS:  I'm a little confused because

22     are we -- are there any pending --

23          MR. MILLER:  What's the Exhibit No.?

24          MR. KING:  27.

25          MR. SKOLNIK:  27.
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1          MR. KING:  Mr. Chairman, just for point of

2     clarification.  This on Center 8, Precinct 4,

3     this is where I believe we established earlier

4     there had been a State Board of Accounts error

5     on the tally sheet.  And in the column headed

6     "Invalid Ballots Tallied by State Board of

7     Accounts" 1 was shown for Mr. Mahern.  It

8     should -- the 1 vote should have been shown in

9     the next column to the right, "Disputed Invalid

10     Ballots Tallied by State Board of Accounts for

11     Mr. Mahern."

12          HONORABLE TODD ROKITA:  I'm sorry.  You're

13     saying that issue was reserved?

14          MR. KING:  No, Exhibit 27, just so you knew

15     the tally sheet -- the categorycategory had been

16     corrected.

17          HONORABLE TODD ROKITA:  I understand.

18     Thank you.

19          Petitioner -- oh, you haven't seen the

20     ballot.

21          MR. REUBEN:  I haven't seen the ballot.

22     And I am standing.

23          MR. BOCK:  Are we waiting on finding the

24     exhibit?

25          HONORABLE TODD ROKITA:  Yeah.
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1          MR. WILLIAMS:  We've got one provisional

2     ballot.  Evidently that's in an envelope that

3     hasn't been opened.

4          I believe there was supposed to be 3 in

5     this precinct.  I thought we may be locating 2.

6          MR. BROOKS:  I stood and watched this

7     entire process happen.  There are two

8     provisionals that voted there.  It matches up

9     with the election day provisional.  Their tally

10     matches that.

11          During the process of finding 1 of the 2

12     that were counted, an unopened and rejected

13     provisional was inadvertently brought to this

14     precinct.  It was not opened.  It has never been

15     voted.  It is just like every other provisional

16     which was highly scrutinized in this area and

17     rejected after arguments in front of the board.

18          HONORABLE TODD ROKITA:  Mr. Reuben, do you

19     have an argument to make there?

20          MR. REUBEN:  I don't have anything to argue

21     in front of the board.  Yes, I guess I would

22     like to see it first.

23          HONORABLE TODD ROKITA:  Fellows, do you

24     have the document located -- or Mr. Williams,

25     excuse me.
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1          MR. WILLIAMS:  The provisional ballot that

2     I have does not appear to match the Exhibit 27.

3          HONORABLE TODD ROKITA:  Well, the exhibit

4     is 27.  We have copies of it, so let's find the

5     original.

6          MR. WILLIAMS:  Mr. Chairman, I believe I

7     remember one of the contentions of this, it's a

8     provisional.  I've located it.

9          It was opened, but there was a little tear

10     here which, you know, I think came into question

11     at that time.  It was a question of when it was

12     opened.

13          MR. BROOKS:  Is there a ballot there -- or

14     ballot in there?

15          MR. WILLIAMS:  Yes, there's a ballot.

16          MR. BROOKS:  There's a ballot in there.

17          MR. DELANEY:  Put that back.

18          HONORABLE TODD ROKITA:  Come on, guys.

19     You're answering to this Commission here.

20          You've identified the Exhibit.

21          MR. WILLIAMS:  Yes.

22          HONORABLE TODD ROKITA:  Okay.  Without

23     opening the envelope, hand it to Mr. Reuben.

24     Don't look inside it.  Make your argument.

25     Don't hold it up to the lights.
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1          Mr. Reuben, what's your argument?

2          I guess I need to let the rebuttal parties

3     see it as well.

4          MR. BROOKS:  Is this the Richard Woodard

5     provisional?

6          MR. REUBEN:  Yeah.

7          MR. BROOKS:  That's our challenge.  It's

8     Exhibit 26.  So if you'd kindly put that back,

9     we'll do that tomorrow.

10          HONORABLE TODD ROKITA:  Are you

11     withdrawing, Mr. Reuben?

12          MR. BROOKS:  It's not his to withdraw.

13     It's my challenge.

14          HONORABLE TODD ROKITA:  Why did we defer it

15     earlier on?

16          MR. BROOKS:  That was early on,

17     Mr. Chairman, when I wasn't paying attention as

18     to whether or not he was challenging my stuff or

19     not.

20          MR. DELANEY:  Two seven.  My notes say was

21     deferred, two seven.  That's this -- Mr. Reuben

22     can you and the Board of Accounts find the

23     documents relating to two seven.  Ah, there's

24     the envelope.

25          HONORABLE TODD ROKITA:  What both parties
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1     agree to now this is the respondent's challenge.

2          MR. REUBEN:  26 is.  27 is not.

3          HONORABLE TODD ROKITA:  All I have here is

4     27 that we're left to discuss.

5          Mr. Williams, do you have the document?

6          What we think has occurred here is

7     Mr. Mahern challenged one side of the envelope,

8     and that's Exhibit 27.  Mr. Brooks for Mr. Elrod

9     challenged the other side of the envelope, which

10     is Exhibit 26.

11          MR. REUBEN:  That's what happened.

12          HONORABLE TODD ROKITA:  Do you have an

13     argument to make regarding Exhibit 27?

14          MR. DURNIL:  Is there one ballot?

15          HONORABLE TODD ROKITA:  Yeah.

16          MR. REUBEN:  The issue appears, again, if I

17     can try to cut through what occurred here.

18          This was a provisional by this particular

19     voter, who then -- as I understand it, this

20     voter presented to the clerk's office his

21     identification and the ballot should have

22     counted.

23          MR. BOCK:  Can we speak to that?

24          MR. DELANEY:  Do we know if this was

25     counted?  Two fingers go up from Mr. Williams.
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1          MR. WILLIAMS:  There were two provisionals

2     here that we counted.  It's on the tally sheet.

3     Two of them opened, the other one has been cut

4     open.  And this one was opened, so he counted it

5     also.  There's a third one that was still

6     sealed, we did not count it.

7          HONORABLE TODD ROKITA:  So to the extent

8     these envelopes are opened, the State Board of

9     Accounts counted, it's in your tally.

10          MR. REUBEN:  You told us the one that's in

11     this box was counted and then put back in the

12     envelope.

13          MR. WILLIAMS:  That's the way we found it.

14          HONORABLE TODD ROKITA:  Mr. Reuben.

15          MR. REUBEN:  I'm trying to -- if the ballot

16     went into the count, why wasn't that ballot

17     then -- why was the ballot put back in the

18     envelope rather than put with the other ballots,

19     because it was an official ballot once the voter

20     brought his ID and did what the law requires

21     him, regardless what I might think of the

22     statute.  Once they counted, why did you put it

23     back in here?

24          MR. WILLIAMS:  This is the way we found it.

25          MR. REUBEN:  You counted it.
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1          MR. DELANEY:  You don't have a challenge if

2     they counted it.

3          MR. REUBEN:  I want to make sure that's

4     what occurred, Mr. Delaney.  With it being here,

5     rather than in the stack, I must question

6     whether it's been counted.

7          If we can determine that it has been, then

8     I've got to beef.  But that's my concern.

9          HONORABLE TODD ROKITA:  Respondent.

10          MR. BROOKS:  The envelope was left in place

11     for the county election board to indicate

12     whether it's valid or invalid, and it's not

13     filled out.

14          I mean, I don't have any way to confirm

15     that it's -- that that's a valid vote.

16          MR. DELANEY:  Am I right, Mr. Williams,

17     there were two provisional ballots; that both

18     were counted for Mr. Mahern and both were

19     disputed?

20          MR. WILLIAMS:  According to our tally

21     sheet.  I haven't confirmed that tonight with

22     these two ballots.

23          MR. DELANEY:  Mr. Reuben, does that satisfy

24     your complaint?

25          MR. REUBEN:  Well, Mr. Delaney, I guess I'm
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1     not sure how to answer that.

2          If the numbers verify that those ballots

3     went in, then I don't have an issue.  I wasn't

4     sure -- given the fact they went back in that

5     envelope, which I think was -- I think it's

6     their judgment.  If they went back in the

7     envelope after being counted.

8          MR. DELANEY:  It's not good form to put

9     back in the envelope because you can tie it to

10     the vote.

11          I understand you're kind of stuck with

12     that.

13          HONORABLE TODD ROKITA:  Okay.  Any other

14     questions by commissioners?

15          MR. REUBEN:  Are those 2 in?

16          MR. DELANEY:  Mr. Williams is saying that

17     the tally shows two provisional ballot both

18     counted, both for Mahern.

19          MR. WILLIAMS:  Yes.

20          HONORABLE TODD ROKITA:  Is there a motion

21     by commissioners?

22          MR. DELANEY:  Are you withdrawing your

23     dispute?

24          MR. REUBEN:  Well, I guess if the ballot

25     has been counted, we're entitled to see it.
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1          MR. DELANEY:  And you have.  It's an

2     exhibit.  We got a copy of it right up here.

3          MS. ROBERTSON:  Page 1 -- 26 is page 1 of 2

4     even page 2 of 2.

5          MR. DELANEY:  This turns out to be a

6     three-page exhibit, one which is the ballot, and

7     I'm telling you that it's cast for Mr. Mahern.

8          MR. BOCK:  Can we go ahead and open up the

9     ballot, please?

10          MR. DELANEY:  No reason not to.  We have a

11     copy of it.

12          HONORABLE TODD ROKITA:  Now that we know

13     the State Board of Accounts counted it.  At the

14     beginning we didn't know that.

15          MR. REUBEN:  I thought we were admonishing

16     you not to take it out.  Who's the other

17     provisional ballot?  It's public record.

18          HONORABLE TODD ROKITA:  I want to make sure

19     you're satisfied.  Take a look at this.

20          MR. REUBEN:  They go together, though.

21          HONORABLE TODD ROKITA:  I would like to see

22     the original.

23          MS. ROBERTSON:  Yeah, let's make sure it

24     isn't wrong.

25          HONORABLE TODD ROKITA:  Mr. Reuben, can you
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1     bring that up, please.

2          MR. REUBEN:  Yes, sir.

3          HONORABLE TODD ROKITA:  Kristi, can you

4     take a look.

5          Mr. King.

6          MR. KING:  We need to get clarification,

7     again, from the State Board of Accounts as to

8     what you mean exactly when you say, "It's been

9     counted."

10          Are you saying it has been counted in the

11     142 votes currently listed for Mr. Mahern in

12     8-4, or are you saying it's included in the

13     disputed?

14          Because we've also have the complication

15     now of 1 not counted vote for Mr. Mahern in the

16     disputed invalid tally.

17          MR. WILLIAMS:  It's in the 26.

18          MR. KING:  It would be in the 26.

19          MR. WILLIAMS:  Yes.

20          MR. REUBEN:  Which column, Mr. King?

21          MR. KING:  That would be the disputed

22     ballots tallied by State Board of Accounts

23     showing votes for Mr. Mahern.

24          MR. REUBEN:  Disputed, counted.

25          MR. DELANEY:  But it hasn't been credited
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1     as undisputed or ruled on by us.

2          MR. REUBEN:  We do need to get it in.

3          MR. DELANEY:  You're withdrawing the

4     challenge.

5          They have to withdraw their challenge

6     before it will be resolved.

7          MR. REUBEN:  You're saying --

8          MR. KING:  I'm repeating.  My understanding

9     from what Mike just said is that this

10     provisional ballot is included in the 26

11     disputed ballots tallied by State Board of

12     Accounts for Mr. Mahern.

13          MR. REUBEN:  Disputed.

14          MR. KING:  Because there's a simultaneous

15     challenge by respondent.

16          HONORABLE TODD ROKITA:  So --

17          MR. REUBEN:  I guess my question is:  Who's

18     the other one?  I think they flow together.

19          HONORABLE TODD ROKITA:  Do they flow

20     together?

21          MR. DELANEY:  What number is the other one?

22          MR. WILLIAMS:  105.

23          HONORABLE TODD ROKITA:  105.

24          MR. BROOKS:  That's our dispute.  This is

25     not one of the left-open items, and it's our
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1     dispute.

2          MR. KING:  Yes, it is.

3          MR. DELANEY:  I find a 105.  This is a

4     provisional ballot.

5          MR. KING:  Sorry.

6          MR. BROOKS:  Why are we looking at it?

7     That's my question.

8          HONORABLE TODD ROKITA:  That's my question

9     as well.

10          Why do we need to look at it because it's

11     not part of your -- you're not disputing it.

12          MR. BROOKS:  Our records have Exhibit 27 as

13     left open to look at.  We just did that.

14          MR. REUBEN:  That's right.

15          MR. BROOKS:  He's closed.  We've got

16     challenges that we can deal with tomorrow.

17          MR. DELANEY:  Mr. Reuben, our examination

18     seems to indicate that both those votes were

19     counted in that category -- both 105 and 27, in

20     that categorycategory listed as disputed ballots

21     tallied by Board of Accounts.

22          Are you withdrawing any challenges to

23     either of those?

24          MR. REUBEN:  If you counted them, then I'm

25     withdrawing my challenges.
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1          MR. DELANEY:  Once they withdraw, we'll

2     know for sure.  Right now it stays where it is.

3          Brad King, am I making sense?

4          MR. KING:  Yes.

5          MR. DELANEY:  Stays where it is.

6          HONORABLE TODD ROKITA:  We're looking at

7     27.  Decide on 27.

8          MR. DELANEY:  Just to help you feel better,

9     Mr. Reuben, look at 105.

10          MR. REUBEN:  Thank you.

11          HONORABLE TODD ROKITA:  Ask Mr. King to

12     retally.

13          MR. KING:  Yes, Mr. Chairman, for Center

14     8-4, the tally as reported earlier would remain

15     unchanged, which is 85 votes for Mr. Elrod, 142

16     votes for Mr. Mahern.  There's the correction of

17     the disputed invalid ballots tallied by State

18     Board of Accounts, which still shows 1 vote for

19     Mr. Mahern, the 2 disputed ballots for Mr. Elrod

20     are now 0, and 26 disputed ballots tallied by

21     State Board of Accounts remain credited to

22     Mr. Mahern, along with 7 votes -- 7 no votes

23     tallied by State Board of Accounts.

24          MR. DELANEY:  We had one more just to

25     complete it, Commission Exhibit A, that was the
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1     unopened absentee ballot.  I don't know when we

2     need to deal with that.

3          MR. SKOLNIK:  Which precinct is that?

4          MR. DELANEY:  17-2.  I think we decided it

5     was filed.

6          MR. SKOLNIK:  That's Commission's Exhibit

7     A.

8          HONORABLE TODD ROKITA:  Is that part of the

9     respondent's?

10          MS. ROBERTSON:  My note says that it was

11     deferred until respondent's case.

12          MR. DELANEY:  I just don't want to forget

13     about it.

14          HONORABLE TODD ROKITA:  Mr. Skolnik, do you

15     concur with that?

16          MR. SKOLNIK:  I'm sorry.  Deferred to

17     respondent.

18          HONORABLE TODD ROKITA:  So that closes out

19     that precinct.

20          Any other business tonight, Mr. Skolnik?

21          MR. SKOLNIK:  Mr. Chairman, those are the

22     only matters --

23          HONORABLE TODD ROKITA:  Okay.

24          MR. SKOLNIK:  -- of unfinished business for

25     this evening.
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1          It's my understanding that this would, at

2     least in terms of reviewing the precincts,

3     conclude petitioner's case in chief.

4          HONORABLE TODD ROKITA:  I agree.

5          We'll stay in recess until 8:30 tomorrow

6     morning, where we'll continue on with the

7     respondent's case in chief.

8          Since we've got the rust out today, I would

9     expect that the -- from a procedural

10     perspective, at least, that the respondent's

11     case will go quicker.  And if that is indeed the

12     case not, from merit, just procedural, if that's

13     the case, the parties should be prepared to

14     start the contest tomorrow, assuming we get done

15     with the recount portion.  Okay.

16          Thank you, everybody.  Once again, see you

17     at 8:30 tomorrow.  Same place.

18          (Thereupon, the hearing was adjourned at

19     9:00 p.m.)

20

21

22

23

24

25
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1          (Therupon, the hearing reconvened on

2     Thursday, December 14, 2006, at 8:35 a.m.)

3          HONORABLE TODD ROKITA:  Calling this

4     meeting to order.  We start today with the

5     respondent's case in chief.

6          Respondent, your case in chief.

7          MR. BROOKS:  Is Mr. Skolnik going to call

8     out the names of the precincts like he did

9     yesterday?

10          MR. SKOLNIK:  Are the parties ready to

11     proceed?

12          Thank you, Mr. Chairman.  As everyone

13     knows, following the completion of the

14     petitioner's case in chief, all the precincts

15     included in the recount, Commission then

16     recognizes the cross-petitioner to present any

17     ballots or other matters presented by the

18     cross-petitioner or the State Board of Accounts

19     to the Commission.

20          Beginning in alphanumeric order, I will

21     begin with Center Precinct 3-5.

22          MR. BROOKS:  Before we start, Mr. Chairman,

23     I would like to tell you that I worked pretty

24     diligently trying to get the challenges that

25     remained down to a bare minimum.  You won't be
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1     seeing a lot of issues that we had yesterday,

2     being aware of the positions that the Commission

3     took.

4          HONORABLE TODD ROKITA:  Thank you, very

5     much.

6          MR. BROOKS:  As I understand it, I want to

7     verify, that there was one issue that was left

8     open as of yesterday that is now resolved; that

9     is from Mr. Reuben with respect to a late

10     not-delivered absentee.

11          He has withdrawn that and that's over; is

12     that correct?

13          HONORABLE TODD ROKITA:  For this precinct?

14          MR. BROOKS:  This precinct, 3-5.

15          MR. DELANEY:  Are we talking about Exhibit

16     A, Commission's Exhibit A?

17          MR. BROOKS:  I don't think so.

18          There was one that we looked at, and I

19     believe Mr. Reuben looked and determined that it

20     was, in fact, late.

21          I just want to verify that's off the table.

22          MR. REUBEN:  I think so, but I'm not sure

23     what precinct number or what precinct exhibit.

24          It did happen.  For clarity purposes --

25          MR. BROOKS:  I think that's the one we
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1     looked at yesterday?

2          MR. REUBEN:  Yeah.

3          MR. BROOKS:  That being the case, if we

4     could confirm with Mr. King that in the event

5     that we withdraw these exhibits, that the Mahern

6     total will be 108.

7          Is that what you would have?

8          MR. KING:  Assuming that you withdraw your

9     dispute.

10          MR. BROOKS:  Sort of like a little

11     different version than we did yesterday, before

12     I withdraw, I want to make sure the numbers are

13     right.

14          So if we do withdraw, which I am planning

15     to do --

16          MR. KING:  93 plus 15 is 108.

17          MR. BROOKS:  That being the case, we

18     withdraw all challenges in 3-5.

19          HONORABLE TODD ROKITA:  Thank you very

20     much.

21          Retally.

22          MR. KING:  Mr. Chairman, in Center 3-5, the

23     results show 39 votes for Mr. Elrod, 108 votes

24     for Mr. Mahern; the 15 disputed ballots cast for

25     Mr. Mahern are now 0, and there is 1 no votes
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1     tallied by the State Board of Accounts.

2          HONORABLE TODD ROKITA:  Thank you very

3     much.

4          MR. SKOLNIK:  The next precinct is Center

5     8-2.

6          MR. BROOKS:  Mr. King, would I be correct,

7     that if we withdrew our disputes, that the

8     Mahern in total would be 112?

9          MR. KING:  76 plus 36 is 112.  That's

10     correct.

11          MR. BROOKS:  Mr. Chairman, we withdraw our

12     challenges in 8-2.

13          HONORABLE TODD ROKITA:  Thank you,

14     Mr. Brooks.

15          Retally.

16          MR. KING:  Mr. Chairman, in Center 8-2, the

17     results show 79 for Mr. Elrod, 112 for

18     Mr. Mahern, the 36 disputed ballots for

19     Mr. Mahern now show 0.

20          HONORABLE TODD ROKITA:  Next precinct.

21          MR. SKOLNIK:  Center 8-4.

22          MR. BROOKS:  I show that there was an open

23     item at one point, that being Exhibit 27.

24          HONORABLE TODD ROKITA:  Resolved yesterday.

25          MR. BROOKS:  Resolved yesterday?
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1          HONORABLE TODD ROKITA:  As far as the

2     petitioner's concerned.

3          MR. BROOKS:  Just wanted to make sure.

4          Then, Mr. King, would I be correct, that

5     the total, if we withdrew, would be 168 for

6     Mahern?

7          MR. KING:  Yes, 142 plus 26 is 168.

8          MR. BROOKS:  We withdraw our challenges in

9     8-4.

10          HONORABLE TODD ROKITA:  Thank you,

11     Mr. Brooks.

12          Retally.

13          MR. KING:  In Center 8-4, Mr. Chairman, the

14     vote shows 85 for Mr. Elrod, 168 for Mr. Mahern;

15     the 26 disputed votes for Mr. Mahern show 0, the

16     7 no votes tallied by State Board of Accounts.

17          On that last one, I'll ask the State Board

18     of Accounts to confirm the no votes total.

19          MR. ROGINA:  Yes.

20          HONORABLE TODD ROKITA:  Next precinct.

21          MR. SKOLNIK:  Center 8-5.

22          MR. BROOKS:  Mr. King, would I be correct

23     that the Mahern total would be 199?

24          MR. KING:  Yes, that is correct.  187 plus

25     12 is 199.
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1          MR. BROOKS:  We withdraw our challenges to

2     8-5, Mr. Chairman.

3          HONORABLE TODD ROKITA:  Thank you.

4          Retally.

5          MR. KING:  Mr. Chairman, in Center 8-5, the

6     results show Mr. Elrod 143, Mr. Mahern 199; the

7     12 disputed votes for Mr. Mahern now show 0.

8          HONORABLE TODD ROKITA:  Thank you.  Next

9     precinct.

10          MR. SKOLNIK:  Center 11-2.

11          MR. BROOKS:  Would I be correct, Mr. King,

12     that the total for Mahern would be 227?

13          MR. KING:  I beg your pardon, Mr. Brooks.

14     11-2.  37, and the total would be 227, by my

15     count, 199 plus 37.

16          MR. BROOKS:  We withdraw our challenges in

17     11-2.

18          HONORABLE TODD ROKITA:  Thank you.

19          Retally.

20          MR. KING:  Mr. Chairman, in 11-2 Center,

21     Mr. Elrod received 84 votes, Mr. Mahern received

22     227 votes; the 37 votes disputed for Mr. Mahern

23     now 0.

24          MR. SKOLNIK:  Center 11-3.

25          MR. BROOKS:  Mr. King, would I be correct
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1     that the total for Mahern would be 131?

2          MR. KING:  Yes, sir, you would.

3          MR. BROOKS:  You're getting ahead of me,

4     aren't you?

5          MR. KING:  On the easy stuff.

6          MR. BROOKS:  Mr. Chairman, we withdraw our

7     challenges to 11-3.

8          HONORABLE TODD ROKITA:  Thank you.

9          Retally.

10          MR. KING:  Mr. Chairman, in Center 11-3,

11     Mr. Elrod received 71 votes, Mr. Mahern receives

12     131 votes, the 1 disputed vote cast for

13     Mr. Mahern is 0.

14          MR. SKOLNIK:  Center 11-4.

15          MR. BROOKS:  Mr. King, would that total be

16     120?

17          MR. KING:  Yes, sir, that's correct.

18          MR. BROOKS:  We withdraw our challenges in

19     11-4.

20          HONORABLE TODD ROKITA:  Retally.

21          MR. KING:  Mr. Chairman, in Center 11-04,

22     results show 64 votes for Mr. Elrod, 120 votes

23     for Mr. Mahern, the 5 disputed votes for

24     Mr. Mahern now 0.

25          MR. SKOLNIK:  Center 11-5.
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1          MR. BROOKS:  Mr. Chairman, the Commission

2     may recall that this is what I consider to be a

3     housekeeping matter.  We had a provisional -- a

4     counted provisional ballot yesterday from Perry

5     32 that was taken out of that tally because it

6     should have been cast in 11-5.

7          At this point, I would move that we add 1

8     to the Elrod total so reflect.

9          MR. DURNIL:  I would move that we add that

10     ballot to the precinct.

11          HONORABLE TODD ROKITA:  Second.

12     Discussion.

13          MR. REUBEN:  Can you back over what he

14     said?  I'm sorry, there was noise.  I didn't

15     hear his comment.

16          MR. BROOKS:  Yes, this situation in Perry

17     32, we had the provisional ballot that

18     originally had been counted in the State Board

19     of Accounts' tally for, I guess -- by the way, I

20     did find some case law that -- actually,

21     Mr. Bock found it, he should take credit, that

22     indicates there was really no secrecy with

23     respect to absentee ballots.

24          And so, as we go through these names, I

25     don't think we're violating any laws because
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1     that can be part of the case.  I'll try not to

2     use names if we don't have to.

3          MR. REUBEN:  That's clearly law.  Once you

4     vote absentee, you're given direct privacy.

5          HONORABLE TODD ROKITA:  I appreciate that.

6          I think the point that Mr. Delaney was

7     referencing yesterday might have been -- and I

8     agree with him -- was a poll book reference to

9     something that wasn't an absentee ballot.

10          MR. BROOKS:  Okay.  I don't want to get

11     afoul on it, but I'll try not to say the name if

12     I don't have to, but if I slip, I think we're

13     okay.

14          HONORABLE TODD ROKITA:  On absentee.

15          MR. REUBEN:  What's the issue.

16          MR. BROOKS:  The issue is we have the

17     ballot that was actually cast in 11-5 before the

18     canvass.  The ballot envelope, itself, got put

19     in the wrong box, that being Perry-32.  So the

20     State Board of Accounts counted that Elrod vote

21     in its count in Perry 32, and yesterday removed

22     that from the count because the proper precinct

23     should have been 11-5.

24          MR. REUBEN:  Do you have that?

25          MR. BROOKS:  Yeah.
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1          HONORABLE TODD ROKITA:  Mr. Reuben, you're

2     welcome to a short response.  We covered this at

3     length last evening.

4          MR. REUBEN:  Well, we covered it late last

5     evening, correct, sir.  What was left open is

6     the question that he's now raising, I think the

7     issue that I have to raise -- thank you, sir.

8     We presented that as an exhibit.  The Commission

9     ruled as it ruled, however that was yesterday.

10          Mr. Brooks made several points throughout

11     the day yesterday that the only thing we were

12     able to dispute or bring before you were things

13     that we had marked as exhibits and were on

14     the -- so to speak, on the table.  This was not

15     one of those.

16          We raised it, and we dealt with it

17     yesterday.  You're right.  You voted on it.

18     You're right about that process, regardless what

19     the vote was.

20          He's now trying to do what he told us we

21     couldn't do, and that is raise issues about

22     matters that were not marked as exhibits.

23          MR. DURNIL:  Our motion yesterday was that

24     when we removed it at your request from Perry,

25     that we would today --
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1          MR. REUBEN:  No, that wasn't your motion.

2          MR. BROOKS:  Yes, it was.

3          MR. REUBEN:  No, because I specifically

4     came back to you.  You left the question opened.

5          HONORABLE TODD ROKITA:  The question is by

6     the commissioner, a motion is on the table.

7          We're not having another day of this.

8          MR. DELANEY:  I think we just said we would

9     look at it today, not what we would do.

10          HONORABLE TODD ROKITA:  Now there's a

11     motion to deal with it.

12          MR. DELANEY:  Is there any dispute as to

13     where, physically, this person went?  Did he go

14     to the correct precinct?

15          MR. REUBEN:  We don't know.  We know that

16     the ballot was cast in the wrong place.

17          MR. DELANEY:  That's what I'm worried

18     about.  We know the ballot ended up in the wrong

19     pile, but do we know where the person went to

20     vote?

21          MR. REUBEN:  The same thing as yesterday,

22     Mr. Delaney, that is if he wants to present that

23     as his case in chief, he could have subpoenaed

24     that man last time to come here.

25          HONORABLE TODD ROKITA:  Any other questions
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1     by commissioners?

2          Hearing none, I'll call the question.

3          All in favor of the motion?

4          MR. DURNIL:  Aye.

5          HONORABLE TODD ROKITA:  Aye.

6          Any opposed.

7          MR. DELANEY:  Nay.

8          HONORABLE TODD ROKITA:  So moved.

9          Next.  For the record, on that one I would

10     indicate that the ballot, what evidence we saw

11     yesterday, showed nothing that this person went

12     to the wrong precinct at all.  And everything

13     that he was at the right precinct.

14          So the ballot was cast, in my opinion, in

15     the right precinct, ended up, from a clerical

16     error, in the wrong pile.

17          MR. BROOKS:  Would I be correct that the

18     Mahern total would be 182 if we withdrew?

19          MR. KING:  Yes, sir, that's correct.

20          MR. BROOKS:  Mr. Chairman, we withdraw the

21     balance of our challenges in 11-5.

22          HONORABLE TODD ROKITA:  Thank you.

23          Retally.

24          MR. KING:  Mr. Chairman.

25          MR. BROOKS:  Excuse me.
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1          HONORABLE TODD ROKITA:  You're okay.

2          Retally.

3          MR. KING:  Mr. Chairman, in Center 11-5,

4     Mr. Elrod would receive 137 votes, Mr. Mahern

5     would receive 182 votes, the 6 disputed votes

6     cast for Mr. Mahern now become 0.

7          MR. SKOLNIK:  Center 13-1.

8          MR. BROOKS:  Mr. King, am I correct the

9     Mahern total would be 46?

10          MR. KING:  Yes, sir.

11          MR. BROOKS:  Mr. Chairman, we withdraw our

12     challenges in 13-1.

13          HONORABLE TODD ROKITA:  Thank you.

14          Retally.

15          MR. KING:  Mr. Chairman, in Center 13-1,

16     Mr. Elrod receives 33 votes, Mr. Mahern receives

17     46 votes, and the 6 disputed votes for

18     Mr. Mahern becomes 0.

19          MR. SKOLNIK:  Center 13-2.

20          MR. BROOKS:  Mr. Chairman and Members of

21     the Commission, I would ask you to look at

22     Exhibits 8, 9, and 10.

23          These are all exhibits relating to a

24     provisional ballot.

25          HONORABLE TODD ROKITA:  Hold on a second.
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1          MR. REUBEN:  Mr. Chairman --

2          HONORABLE TODD ROKITA:  Hold on one second,

3     sir.

4          You said 8, 9, and 10?

5          MR. BROOKS:  Yes, sir.

6          HONORABLE TODD ROKITA:  Thank you.

7          MR. BROOKS:  Are we taking a break?

8          HONORABLE TODD ROKITA:  We are not.

9          Thanks to Mr. Reuben for that, he's letting

10     other parties carry on without him shortly.

11          MR. BROOKS:  Take advantage of Joel

12     instead.

13          HONORABLE TODD ROKITA:  I have a request

14     for State Board of Accounts, Mike, good morning.

15     We need the originals of the ballot of Exhibit

16     8.

17          MR. BROOKS:  I think the point I'm going to

18     make is probably not terribly ballot sensitive.

19          HONORABLE TODD ROKITA:  Why don't you go

20     ahead, then.

21          MR. BROOKS:  The issue is, in this case,

22     Erin Ragland who was registered to vote in 13-2,

23     has since moved and voted by provisional ballot.

24          As you can see on the envelope --

25          HONORABLE TODD ROKITA:  That's Exhibit 9?
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1          MR. BROOKS:  Yes.  They're numbered.  One

2     is 8, 9, and 10.  Ballot 8, provisional envelope

3     is 9.

4          HONORABLE TODD ROKITA:  Okay.

5          MR. BROOKS:  Ms. Ragland has since moved,

6     as indicated by her own affidavit, to 6225 East

7     44th Place.  That residence is outside of House

8     District 97, and in particular, that address is

9     in Ward 27, Precinct No. 4, which is in Lawrence

10     Township.

11          MR. DELANEY:  Is there a name change here,

12     too?  Because the name on Exhibit 9 --

13          MS. ROBERTSON:  Amanda Gail George is

14     attached to Erin Ragland.

15          MR. BROOKS:  Erin Ragland is the first name

16     on mine.  That's not what we marked.

17          For some reason, this exhibit got marked 8,

18     9, and 10.  It's a poll book page.

19          MR. DELANEY:  Is that what you want?

20          MR. BROOKS:  Yes.  Really not terribly

21     relevant.  She was already voted, so it's not

22     the issue.  But her name is, in fact, there at

23     the top of that page.

24          HONORABLE TODD ROKITA:  Okay.  So are you

25     saying she moved?
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1          MR. BROOKS:  What I would like to do is

2     hand you for marking, I've already given Joel

3     one, the research that indicates that that

4     address is, in fact, in Ward 27 Precinct 4, I

5     don't know if it says Lawrence Township.

6          That is not a precinct within House

7     District 97.

8          HONORABLE TODD ROKITA:  Isn't it true if

9     you move within 30 days of an election that

10     you're allowed to vote at your old precinct one

11     last time?

12          MR. BROOKS:  That's correct.

13          HONORABLE TODD ROKITA:  Are you saying the

14     evidence shows this is outside 30 days?

15          MR. BROOKS:  No.  Indiana Code 3-11.7-6-2

16     indicates that "a provisional ballot is

17     considered to be cast in the precinct in which

18     the voter who cast the ballot resides for the

19     purpose of a recount."

20          And if you think about it, that makes

21     perfect sense.  If you're in a recount in a

22     close race, a person who doesn't live in the

23     district shouldn't be voting in determining the

24     outcome.

25          What the statute tells us is not that the
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1     person can't come back and vote, but in this

2     recount, her residence is where she actually

3     lives, which is not in the precinct.  And I

4     would ask the Commission to -- and if you look

5     at the ballot, you will see that that was a

6     Mahern vote -- that that ballot not be counted

7     for purposes of the recount.

8          HONORABLE TODD ROKITA:  Thank you.

9          Mr. Reuben.

10          MR. REUBEN:  Yes, sir.  Thank you for

11     allowing me to be excused.  I may need to be

12     again, I have an emergency at home.

13          This is a voter who I believe moved in the

14     30-day period and moved back.  So I think the

15     issue is correct, the person shouldn't be voting

16     where she shouldn't be voting, but this voter

17     did vote appropriately.

18          HONORABLE TODD ROKITA:  Voted appropriately

19     within the 30 days.

20          MR. BROOKS:  Yes.

21          HONORABLE TODD ROKITA:  Just because you

22     were gone, Mr. Brooks, cited a code cite, you

23     may want to have that citing, that says for

24     purposes of a recount, people who no longer

25     reside in the district shouldn't have their vote
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1     counted.

2          I'm not saying that I agree with that

3     necessarily, I want you to know where the

4     argument went and take that code cite and take a

5     look at it.

6          MR. REUBEN:  What's the cite?

7          MR. BROOKS:  3-11.7.

8          MR. BOCK:  It's not that the vote shouldn't

9     count, the vote would count for the United

10     States Senate, which is still in that district,

11     the congressional district, which is still in

12     that district, if it were a mayoral race or

13     something and still within the city.

14          It's just the district in which they are no

15     longer residing, the votes wouldn't count in a

16     recount.

17          HONORABLE TODD ROKITA:  Can I have that

18     code cite again, as well?

19          MR. BROOKS:  3-11.7-6-2.

20          MR. DELANEY:  Can I get the facts right?

21     Everybody agrees that this woman was eligible to

22     vote because she moved within the 30 days; is

23     that right?

24          MR. BROOKS:  I don't know when she moved.

25     I'm not arguing that point.  She's eligible to
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1     vote.

2          MR. DELANEY:  All right, she's eligible to

3     vote.  Now, did she vote by provisional ballot

4     for some reason?

5          MR. BROOKS:  Yes.  Yes, she did.

6          MR. DELANEY:  For whatever reason, she

7     voted by provisional ballot.

8          MR. BOCK:  The reason she voted by

9     provisional ballot is she moved and she was

10     required to vote by provisional ballot because

11     she no longer resides within the precinct.

12          HONORABLE TODD ROKITA:  But that's why the

13     30 days is important.  If she moved within 30

14     days, she should have failsafed in.

15          MR. BOCK:  Certainly, if she still lives

16     within the congressional district, her vote

17     should count in the congressional district.

18          But this statute says she is considered to

19     reside where she currently lives.  So that in a

20     recount, a situation like this where she's moved

21     out on the district that is being recounted, her

22     vote is considered to be cast where she resides,

23     which is outside the district.

24          MR. BROOKS:  Which again, Mr. Chairman,

25     makes absolutely perfect sense.  We're here
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1     trying to figure out who's going to be the

2     elected representative for House District 97,

3     this statute is simply saying that is not going

4     to be decided by somebody who doesn't live in

5     House District 97.

6          MR. DELANEY:  Kristi, what's the law on

7     this one?

8          MS. ROBERTSON:  Brad, weigh in, I've not

9     heard this argument before.

10          First of all, I want to be clear, this is

11     actually NVRA, National Voter Registration Act,

12     that we're talking about here.  We call it the

13     failsafe procedure.  And there's two categories.

14          If you are moving in the last 30 days

15     before an election, you are allowed, both under

16     federal law and Indiana Law, to go back to your

17     old precinct one last time and vote, regardless

18     of where you moved.

19          If you are moving outside of 30 days, when

20     voter registration is still open, you can still

21     go back to your old polling place one last time

22     and vote, but only if you stay in the same

23     county and same congressional district.

24          So it isn't just 30 days --

25          HONORABLE TODD ROKITA:  I'm sorry, Kristi,
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1     if it's inside 30 days, you have access to the

2     full ballot?

3          MS. ROBERTSON:  You have access to the full

4     ballot either way.  And if you do qualify under

5     these provisions, you would vote a regular

6     ballot, not a provisional.

7          This is federal law, not state law.  It

8     isn't any different on election day than in a

9     recount.  If you were challenged.  If someone

10     thinks that you don't qualify under the federal

11     law provision, at that point you would be given

12     a provisional ballot.

13          HONORABLE TODD ROKITA:  Mr. King.

14          MR. KING:  Mr. Chairman, I agree with what

15     Ms. Robertson said.  Just for the record, I

16     would refer to Indiana Code 3-10-11, which is

17     the movement during the final 30 days.  And

18     Indiana Code 3-10-12, which is the provision

19     Kristi mentioned regarding the National Voter

20     Registration Act requirement when registration

21     is over.

22          HONORABLE TODD ROKITA:  I'm sorry, I

23     couldn't hear you, Brad.  Could you repeat that?

24          MR. KING:  Certainly.  The Indiana Code

25     cite is 3-10-11, which covers the situation
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1     where an individual moves while registration is

2     closed during the final 30 days.  And then

3     3-10-12 is the statute that covers the period

4     while registration is still open, but a person

5     moves within the same congressional district and

6     same county.

7          And in those cases, I agree that a person

8     is entitled to cast a regular ballot, unless

9     they're challenged for some other reason.

10          HONORABLE TODD ROKITA:  What's the

11     situation where someone only can vote for the

12     congressional?

13          MR. KING:  That, Mr. Chairman, is a

14     different situation.  It's where an individual

15     has left the United States and says, "I'm no

16     longer a resident of the United States.  I'm a

17     citizen, therefore, I can vote for a federal

18     office."

19          HONORABLE TODD ROKITA:  Okay.  Thank you.

20          MR. DELANEY:  If I might make an

21     observation.  I have in hand Exhibit 9 which is

22     the provisional ballot envelope in this case,

23     and no one has signed any challenge for any

24     basis.

25          What I've heard from the two lawyers is
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1     this person had a right to vote at the precinct.

2     For reasons that are not -- live vote, not

3     provisional vote, what I've heard.  For reasons

4     that we don't know because it's not on this

5     ballot, they end up with a provisional ballot.

6          Maybe the precinct workers didn't

7     understand the complexities of the law, but that

8     should not, in my view, affect this person's

9     vote.

10          Otherwise the provisions is a trick.

11          MR. BROOKS:  The only question here is

12     whether this person voted provisionally.

13          That happened.  It's a fact.  And it is a

14     provisional ballot.  The ballot says

15     "provisional ballot" right on it.  So the

16     question is not -- nobody's disputing that she

17     could go back and vote.

18          This statutes applies only to recount

19     procedures and contest procedures, and for good

20     reason.  Nobody is saying she couldn't go back

21     and vote.  But now that we're in a recount in a

22     close race, the race shouldn't be decided by

23     people who don't live in House District 97.

24          That's all that this reflects.

25          HONORABLE TODD ROKITA:  That's what I want
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1     to know from counsel.  It wasn't

2     necessarily -- I asked Kristi to speak and she

3     started talking about the Voter Rights Act,

4     which I appreciate, but I'm now asking about

5     this specific statute and applicability here.

6          Brad.

7          MR. KING:  Mr. Chairman, I'm sorry, I was

8     conferring with the recount director. 3-11.7-6-2

9     is the statute you're responding to?

10          HONORABLE TODD ROKITA:  The statute that

11     respondent referred to, yes.

12          MR. KING:  To me it seems very clear on its

13     face.  It says "the provisional ballot is

14     considered to be cast in the precinct where the

15     person resides for purposes of these

16     proceedings."

17          It's a question of fact as to where a

18     person resides.  A person has stated on a sworn

19     statement where they reside, and, therefore, the

20     application in the statute which seems clear to

21     me in this case that it would be counted in the

22     precinct where the person has sworn that they

23     reside, for purposes of this procedure.

24          MS. ROBERTSON:  Mr. Chairman, Members of

25     the Commission, I do not agree.  Federal law is
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1     clear that you can go back to your old precinct

2     one last time and vote.  That is absolutely

3     clear.  And it does not make a distinction

4     between regular ballot and provisional ballot,

5     and state law cannot trump federal law.

6          MR. KING:  Mr. Chairman, if I could just

7     add one thing further.

8          That federal law does not require that a

9     person be able to return to their old precinct.

10     They can either go to the new precinct or old

11     precinct with the option of the state, and

12     states are given under considerable discretion

13     under Federal HAVA, Section 304 to implement

14     provisional ballot.

15          MS. ROBERTSON:  And, Mr. Chairman, Indiana

16     has chosen to go with the previous precinct as

17     the place where someone can vote, if they do

18     fall under this failsafe procedure, which is

19     required by federal law.

20          MR. REUBEN:  And the supremacy clause has

21     got to trump.

22          MR. DELANEY:  As I understand, the person

23     who had every right to vote in that precinct,

24     who presented herself at precinct on election

25     day, who was given the ballot for that precinct
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1     and elected who she wanted, did all of those

2     things right.  Because someone, still not on any

3     of the paperwork, "challenged" her, some unknown

4     person, forced her to use a provisional ballot,

5     so all of a sudden her ballot doesn't count

6     because this is a recount.

7          This ballot should have been counted at the

8     polls.  Should have been counted by the State

9     Board of Accounts.  And it should be counted by

10     this group.

11          Otherwise, we have used this provision to

12     deny the person a vote after they made every

13     effort to comply with our statute.

14          So I move that we count this vote for

15     Mr. Mahern.  I guess we already have.

16          HONORABLE TODD ROKITA:  I want to hear from

17     the petitioner.

18          MR. DELANEY:  It refers specifically to

19     3-12-1-12, which allows that when a voter

20     complies, but there's a failure on an election

21     officer, that unless there's proof of fraud, the

22     standard fraud provision, that that thing should

23     be allowed to be counted.  This 3-12-1-12.

24          This is not her mistake.

25          HONORABLE TODD ROKITA:  One more round of
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1     the respondent and petitioner.

2          Respondent.

3          MR. BROOKS:  Well, first of all,

4     Mr. Delaney is somehow assuming that this ballot

5     has been made provisional for some illegal or

6     unauthorized purpose.

7          The question is not whether this person was

8     entitled to vote there.  They were.  They were

9     clear about that.  And it makes sense that they

10     got to go back and cast the vote.

11          It would be very difficult, under state or

12     federal law, to say you can go back and vote for

13     this one, but not this one, and go over here and

14     vote for this.  So it makes perfect sense they

15     can go back and vote.  They got to vote for

16     senator, congress, all other things that you

17     should be able to vote for, and then those

18     ballots were cast.  All of that happened

19     correctly, so there's no issue about that.

20          The question is -- and keep in mind that

21     state law controls residency, and state law

22     controls the provisional ballot process.  And

23     what the state is telling us, not only is

24     crystal clear, there's only two things that you

25     have to figure out, one, is whether this is a
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1     provisional ballot.  This is a provisional

2     ballot.  Says so right on the ballot.  And, two,

3     where do they reside?  And what we've shown you

4     is that they reside outside of this district and

5     should not have a vote.

6          And so the application of this statute is

7     very simple but, I would also emphasize, very

8     sensible.  You don't want people who don't live

9     in the district -- with all due respect to how

10     Mr. Rokita might vote, I really prefer that he

11     not be the one who decides who my city

12     councilman is or my state rep is.

13          HONORABLE TODD ROKITA:  Then how do you

14     explain the policy behind the failsafe procedure

15     that Kristi, I think correctly, cited?  Those

16     were people that moved out and they voted, and

17     just because the race might not have had a

18     recount, we may never know.  But they have voted

19     in a district that they no longer live in.

20          How do you separate the two?

21          MR. BROOKS:  First of all, let me start by

22     saying there's no statutory procedure separated.

23     I think the law is very clear and gets applied.

24     I think it makes sense.  You want more people

25     voting.  You want them to come back.  If it's
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1     not a recount, that means it's probably not a

2     very close race, and the extra vote here in a

3     few instances in which somebody moves, doesn't

4     live in the district, and has an extra vote cast

5     in a 200 and 300, that 3,000 vote margin is

6     really irrelevant.

7          What we're talking about, what the statute

8     addresses is not letting people who don't live

9     in the district determine the outcome of that

10     race.

11          That's what this is, in my opinion.

12          HONORABLE TODD ROKITA:  That applies in the

13     face of the fact of something I say publicly

14     almost every day, that every vote counts.

15          I'm not saying I made a decision here, but

16     if I were to rule in your favor here, wouldn't I

17     be saying to this woman and then publicly that

18     you came, she voted, she moved recently, we're

19     not sure when exactly, but then when it really,

20     really matters, even though I said every vote

21     counts, it doesn't count here.

22          MR. BROOKS:  Every single vote that she

23     cast, but for the one in a recount in which she

24     doesn't live, has been cast.

25          We certainly don't want to discourage
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1     people from coming back and taking advantage of

2     all of the things that you're telling them.

3          But the fact of the matter is, I would

4     guess, that as you view your messaging to

5     people --

6          HONORABLE TODD ROKITA:  This isn't an issue

7     about my messaging.  I was using that to

8     illustrate a point.

9          MR. BROOKS:  I think it's a very important

10     point.  You're trying to encourage people to

11     vote.

12          If this lady didn't come back and vote in

13     her precinct, she wouldn't have been able to

14     vote at all.  You have encouraged her to do

15     that.  I think that's a good thing and all of

16     her votes have counted, and I suspect that you

17     don't try to detail every single avenue and what

18     might happen if you do vote, and this, this, and

19     this.  You want to encourage voting.  The

20     procedure has done that.  And now, in very rare

21     instances, there's a special statute that

22     directly applies.  And that's what we're here

23     today to do.

24          I think what you're telling people makes

25     perfect sense.  You don't want to say "Come vote
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1     here, but by the way, if you're actually in a

2     recount and you don't live there, maybe you

3     shouldn't vote."

4          I mean, the whole process makes perfect

5     sense.  It encourages people to vote.  They do

6     it.  And in a rare situation, such as a recount,

7     this statute provides that this lady does not

8     get to cast a vote in a close race to determine

9     someone else's representatives.

10          HONORABLE TODD ROKITA:  Thank you.

11          Petitioner.

12          MR. REUBEN:  Thank you very much.  The

13     closeness of the race is absolutely irrelevant.

14     I mean, if this is a close race or not close

15     race doesn't mean a thing.  We are here because

16     it's a close race, but so what.

17          The issue is this ballot, whether or not it

18     should or shouldn't count for Mahern.  Now, the

19     ballot is a provisional ballot, we all know

20     that.  But as Mr. Delaney pointed out, and I

21     think as required in the provisional ballot

22     procedure, there has to be some reason on that

23     ballot why the person was put in that category.

24          So while it is a provisional ballot, I

25     think it's a question as to whether or not it
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1     should have been a provisional ballot.  This

2     woman did what this woman was supposed to have

3     done, period.

4          Now, having said that, this statute does

5     not apply here in the context of what -- of how

6     Mr. Brooks is trying to make it apply because

7     it's subject to and it's junior to federal law.

8          There's something about the supremacy

9     clause in the federal constitution, which

10     overrides this.  Now, the failsafe process is

11     what saves this ballot.

12          If this woman is not able to come back and

13     vote in total, then the whole concept of what

14     you're trying to encourage here goes out the

15     window.  But the point, she did come back, she

16     was there within 30 days.  There's no question

17     about that.  There's nothing on the provisional

18     ballot which indicates why it's a provisional

19     ballot.  3-12-1-12, which I heard how many times

20     yesterday about the intent of the voter, the

21     process being compromised or something other

22     than what the voter did.  This voter did all she

23     could do.

24          In 3-12-1-12, which is the statute which

25     deals with the intent of the voter, let alone
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1     the paramount interest going back to 3-12-1-1,

2     where it talks about paramount interest covers

3     this thing.  This thing is trumped all over the

4     book.

5          But as importantly as anything in this

6     whole process that Mr. Brooks is trying to

7     explain to you all, is what he can't explain;

8     and that is why is this a provisional ballot to

9     begin with?  There isn't any reason on there.

10          As Mr. Delaney pointed out, if it weren't

11     for this thing being put in this category, it

12     would have been regularly counted.

13          HONORABLE TODD ROKITA:  I recognize in your

14     argument, there are really two -- you're saying

15     there's two issues going on.

16          MR. REUBEN:  Yes.

17          HONORABLE TODD ROKITA:  I'm more interested

18     in the one that the respondent is bringing up.

19          MR. REUBEN:  Which is which?

20          HONORABLE TODD ROKITA:  The issue about

21     3-11.7-6-2.

22          MR. REUBEN:  And he's talking about the

23     provisional ballot.

24          HONORABLE TODD ROKITA:  And the reason I'm

25     more interested in that, unless there's real
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1     good reason, or squarely in the jurisdiction of

2     this Commission, I'm not going to second-guess a

3     local election board.

4          MR. REUBEN:  You did that all day

5     yesterday, we second-guessed them.  We

6     second-guessed the State Board of Accounts.

7     That's what your job is here, in fact.

8          If there's no determination as to why

9     something happened --

10          HONORABLE TODD ROKITA:  Again, I'm

11     interested in the second issue.  Do you have

12     anything else to say about that?

13          MR. REUBEN:  No, you've heard it.

14          Thank you very much, sir.

15          HONORABLE TODD ROKITA:  Questions by

16     commissioners.

17          MR. DURNIL:  Mr. Brooks, counsel points out

18     3-11.7-5-1.5(f).

19          Can you take a look at that and see?

20          MR. BROOKS:  Yes, I will.  Which one?

21          MR. DURNIL:  3-11.7-1-5-1.5(f).

22          Seems to say that the ballot should have

23     been counted in the precinct level.

24          MR. BROOKS:  I got 11.7.

25          MR. REUBEN:  3 what?
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1          MR. KING:  Indiana Code 3-11.7-5-1.5 as

2     amended in 2006.

3          So this would be in the supplement in the

4     back.

5          HONORABLE TODD ROKITA:  Who numbers these,

6     by the way?

7          MS. ROBERTSON:  Not us.

8

9          MR. KING:  Mr. Chairman, if it's useful, I

10     can summarize.

11          MR. BROOKS:  Mr. Chairman, I think the

12     answer to that is quite clear.  That this

13     section applies with respect to the county

14     election board.  It's fully consistent with

15     everything we've been saying.  That is, how that

16     is counted by the county election board is not

17     an issue.  We think they did it right.

18          But at that point, when that's happening,

19     you don't know whether there's a recount or a

20     contest.  And that's when this clicks in.

21          HONORABLE TODD ROKITA:  "This" being the

22     first statute you referenced, right?

23          MR. BOCK:  Yes.

24          MR. BROOKS:  All of this stuff takes place

25     before a recount.  The statute is mechanical and
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1     clear.  Provisional ballot, they don't reside,

2     doesn't count.

3          HONORABLE TODD ROKITA:  Gordon, do you have

4     something?

5          MR. DURNIL:  No.

6          MR. DELANEY:  I want to make sure I

7     understand.  This is a person who had a right to

8     vote, and their vote should not have been

9     provisional, A.

10          MR. BROOKS:  Well, we don't agree with

11     that, if you're asking me.

12          You don't know that.

13          MR. DELANEY:  Well, there's actually no

14     ground on this ballot envelope as to why it was

15     provisional.

16          MR. BROOKS:  That means we don't know.

17     That's an assumption.

18          MR. DELANEY:  You've got to burden of

19     proof.

20          As I understand, B, this vote was counted

21     by the county officials and by the State Board

22     of Accounts.

23          MR. BROOKS:  Uh-huh.

24          MR. DELANEY:  Then, C, if I understand

25     correctly, anybody who walked in to anywhere in
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1     this whole district under this 30-day rule, and

2     didn't get put into provisional -- didn't

3     wrongly get put into provisional ballot, they

4     voted, and we have no way to determine who they

5     were or how many there were.  There could have

6     been 10, 50, or 100.  Their votes counted

7     because we can't identify them.

8          So the fortuity that someone is improperly

9     identified as a provisional voter means we can't

10     count them, strikes me as invoking that statute

11     about if the voter's done right and it's an

12     administerial act, they don't suffer.

13          MR. BROOKS:  I would suggest, if that

14     response is appropriate, that we're looking at

15     this in the wrong way.

16          The group of people you're talking about

17     live outside the district and we're giving them

18     a special dispensation to come back and vote in

19     a place they don't live, and we all encourage

20     that, and it's a good thing.  But it's not a

21     common thing.

22          And now --

23          MR. DELANEY:  Boy, you must be in a

24     different precinct.

25          MR. BROOKS:  Out of the total votes, the
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1     people who live and come back and on do this, it

2     is supposed to only happen once under the law.

3     It's a good thing that we done that.  But it's

4     not a good thing, by any sense of democracy,

5     that somebody who lives outside of the district

6     gets to pick who represents the people who do

7     live in the district.

8          That's a pretty fundamental tenant.

9          HONORABLE TODD ROKITA:  Follow-up train of

10     thought here to Ed's question.

11          If this process is putting a magnifying

12     glass on the election to determine the winner,

13     why does this voter's rights stop after the

14     election?

15          I'm not making that leap with you that

16     because we're in a recount now all of a sudden

17     her vote wouldn't count, when before it would

18     have.

19          MR. BROOKS:  I think it makes perfect sense

20     because we're trying to encourage people to

21     vote, so you want them to come back and vote, at

22     least this one time, even though they don't live

23     in a district.  And if it's not going to effect

24     the end results, they've got all sorts of votes

25     that should count, senate, certainly want them
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1     to have an opportunity to vote for Todd Rokita,

2     and they had an opportunity to do that.

3          Did she?  I don't know.

4          HONORABLE TODD ROKITA:  No.

5          MR. BROOKS:  Nevertheless, it all makes

6     perfect sense.  And the fact that this is a

7     recount means it is a different situation.

8          We're talking about a lot of philosophy,

9     but the statute -- unless we're not going to

10     follow the crystal clear statute, it is a very

11     mechanical statute.

12          HONORABLE TODD ROKITA:  That's my other

13     problem.  I'm not crystal clear on it.

14          I've got a different opinion from counsel

15     on that statute, and it's in a relationship with

16     other federal and state statutes.

17          So your phrase "crystal clear," I'm not

18     seeing this as crystal clear.

19          MR. REUBEN:  May I interrupt a second?

20          HONORABLE TODD ROKITA:  Let him respond.

21          We'll get to you.

22          MR. BROOKS:  I've not heard either one --

23     and Mr. King, as I understand it, said that the

24     statute is clear.  We had some discussions about

25     a subject that we're not debating.
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1          The other counsel did not say that this

2     statute can't apply or be superseded by

3     anything.  She didn't say that.  She was talking

4     about prior things that we've all agreed upon;

5     that, yes, she can go back and vote.  Yes, she

6     can do all those things and be counted at a

7     canvass.

8          It's not an issue of that.  There is no

9     statute that conflicts with this because it

10     applies only to recount procedures.  And I

11     believe it is -- if you look at it, it's very

12     mechanical.  There's only two things to figure

13     out.  Is it a provisional ballot?  Yes.  Does

14     she reside outside this district?  Yes.  That's

15     what the statute says.

16          Nobody has said there's another conflicting

17     statute in the State of Indiana, which I think

18     is what this Commission is bound by.

19          MR. BOCK:  Can I just add one thing?

20          HONORABLE TODD ROKITA:  Then I'll go to

21     Larry.

22          MR. BOCK:  There's been a number of

23     comments about policy and what should be the

24     policy.

25          I just would like to say that the
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1     responsibility of the Recount Commission is to

2     follow the statutes.  You're a statutory body,

3     and you're to apply statutes.

4          This statute is clear.  This Recount

5     Commission doesn't have discretion to disregard

6     the statute that applies specifically to recount

7     contest procedures because of a policy decision

8     and second-guess the legislature.

9          HONORABLE TODD ROKITA:  Thank you.

10          MR. DELANEY:  My final remark would be that

11     I would be troubled by the amazing conclusion

12     that you've reached and the amazing

13     interpretation that that legislature took this

14     rifle shot at provisional ballots and this

15     30-day clause.  But I'm not troubled in this

16     case because this is not properly a provisional

17     ballot in the first place.

18          I don't have to face this tough question

19     whether I'm ignoring some statute because this

20     just doesn't belong in the envelope.

21          MR. BOCK:  Mr. Delaney, you do not know

22     that because there are several reasons why

23     somebody gets a provisional ballot.  One, their

24     name doesn't appear the registration list.

25          MR. DELANEY:  I understand all that.
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1          MR. BOCK:  Two, they're challenged and not

2     eligible to vote.  The fact we don't have paper

3     marked as an exhibit does not mean that this

4     person wasn't challenged.

5          MR. DELANEY:  I would hope they were

6     challenged, but there's no known basis.  You

7     have the burden of proof.  The only evidence I

8     have is that there's no basis for this person to

9     be casting a provisional ballot.  The statute

10     doesn't require it.

11          MR. BROOKS:  The only proof -- or the point

12     we're making is what's in the statute.  Is it a

13     provisional ballot?  Yes.

14          It doesn't say go back and figure out and

15     challenge what happened three weeks ago.  It

16     says, "Is it a provisional ballot?"  That's a

17     done deal.  It's a provisional ballot and that's

18     all we have to prove, which we have, and we

19     proved that she doesn't reside --

20          MR. DELANEY:  I renew my motion that we

21     leave the count as it was, if I understand

22     correctly, this ballot was counted by both the

23     State Board of Accounts and, previous to that,

24     by the local officials.

25          That's my motion.
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1          HONORABLE TODD ROKITA:  That's the second

2     time you made it.

3          I promised Mr. Reuben that I would give him

4     more time to talk.

5          MR. REUBEN:  I will just take a moment.

6     But I want to say to the Commission -- actually,

7     Mr. Rokita, you had said he gets one more shot.

8     Mr. Brooks has spoken three more times and

9     Mr. Bock has spoken twice.

10          HONORABLE TODD ROKITA:  It's his case in

11     chief, and yesterday you had most of the floor.

12     If you want to say something, go ahead.  I'm not

13     going to start parsing time.  We're are doing

14     this very even-handedly and according to what we

15     did yesterday.

16          If you have something to say substantive

17     about this issue.

18          MR. REUBEN:  Yes, sir, I do.

19          HONORABLE TODD ROKITA:  Then, please

20     proceed.

21          MR. REUBEN:  3-12-1-12 does trump.  He is

22     saying that this statute stands by itself, and

23     that's it.  That is not what the Commission did

24     all day yesterday.  We went back, and a number

25     of times, talking about intent of the voter
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1     3-12-1-12, 3-12-1-1, time and time again

2     yesterday.  Those are conflicting statutes.  In

3     conjunction with that, we do have the federal

4     failsafe.

5          This woman's ballot is put in the

6     provisional category and, yes, it is that, but

7     there still has to be on that provisional ballot

8     an indication of why it is, voter ID, some other

9     reason, and there isn't any.

10          Now, having said that, it was his burden of

11     proof, as I heard all the time yesterday, your

12     burden of proof, your burden of proof, your

13     burden of proof.  Prove it.

14          What do you got?  All you've got is that

15     paper, and that's what I was accused of all day

16     yesterday, about not making my case.

17          I'm only saying to you now, he's pointed to

18     one statute, and he wants to hold that out, out

19     of the book, and ignore everything else.  Well,

20     you can't do that, Mr. Commissioners.  You've

21     got other statutes which also interplay here.

22     This voter did all the voter could do.

23     3-12-1-12, 3-12-1-1, the paramount intent of the

24     voter is absolutely clear.

25          You've got some poll official who decided
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1     this voter ought to be a provisional.  Why?  We

2     don't know.  But neither does he.  And he has

3     not come forward to tell us why.  As far as we

4     can tell, this voter should have voted on

5     election day just like other people who may have

6     come back.

7          For Mr. Brooks to say that this is an

8     aberration is, frankly, an absurdity.  We all

9     know from the precincts we've worked, for the

10     experience we all have, people do this with

11     great regularity.  We've got a very mobile

12     society; that's why the statute is in there, to

13     allow people to come back.

14          Having said that, this vote counted by the

15     county through the canvass, it counted through

16     SBA, and it should count here.  As you said

17     yesterday as well, are we here to second-guess

18     what the SBA did?  No.  We're not going to

19     second-guess them.  If they're wrong, they're

20     wrong, but we're not here second-guessing them.

21          I think for any number reasons, this ballot

22     has to be counted.

23          HONORABLE TODD ROKITA:  Thank you.  I don't

24     recall saying that.

25          Yeah, I'll second to motion for discussion.
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1          MR. DELANEY:  I'm out discussed.

2          HONORABLE TODD ROKITA:  Gordon.

3          MR. DURNIL:  Is there any member of the

4     legislature here that voted for this statute?

5          No, I've got the problem Mr. Delaney has,

6     that is we have a provisional ballot and the

7     legislature told us what do with it at this

8     point.

9          HONORABLE TODD ROKITA:  Any final comments

10     from counsel?  Anything to add to this?

11          Can you address the statutory jurisdiction

12     of this Commission to the respondent's point

13     about that we're strictly supposed to follow

14     just statute and nothing else?  And if these

15     are -- when you compare 3-11.7-6-2 to the MVRA,

16     if they truly conflict or not, or if they can be

17     read together somehow.

18          MR. KING:  Mr. Chairman, I'll attempt to do

19     that.  I would begin with noting that in the

20     case of 3-11.7-6-2, the Commission already heard

21     that its jurisdiction is limited in that it

22     cannot determine the constitutionality of the

23     statute.

24          It cannot determine -- there is no case law

25     that holds that 3-11.7-6-2 is superseded by any
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1     federal statute, such as MVRA, in the same

2     manner the Commission could not hold the photo

3     ID law unconstitutional.

4          The Commission does have the jurisdiction

5     to determine whether 3-12-1-12 applies in that,

6     in this case, the provisional ballot has been

7     opened.  There's been an initial determination

8     of validity by the county election board so the

9     general rule about opening --

10          HONORABLE TODD ROKITA:  I'm sorry, did you

11     say 3-12-1-12 or 3-12-1-1?

12          MR. KING:  I was referring to 3-12-1-12,

13     but the two are related, but that was my

14     reference.

15          In this case, the provisional ballot has

16     been opened by the county election board and a

17     determination has been made, so we're not facing

18     the issue we would if the provisional ballot was

19     still sealed.

20          I think it is within the Commission's

21     jurisdiction that under 3-12-1-1 and 3-12-1-12,

22     to determine if, in fact, an act or omission

23     occurred by a precinct election officer, would

24     allow this vote to be counted.

25          HONORABLE TODD ROKITA:  Kristi.
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1          MS. ROBERTSON:  Mr. Chairman, in this case

2     with this ballot before us, I think 3-12-1-12

3     and 3-12-1-1 are the relevant ones since it

4     seems this person did fall under the failsafe

5     procedure, and maybe was accidentally given a

6     provisional ballot.  If that is the case,

7     3-12-1-12 would be the relevant one in this

8     case.

9          HONORABLE TODD ROKITA:  One of

10     Shakespeare's characters, I forget which one,

11     says, "I know not 'seems.'" I am going to use

12     the word "seem," which means you can't provide

13     it. You don't know definitely what the situation

14     is.

15          MS. ROBERTSON:  No, it's not my call.  It's

16     your opinion.

17          I think it's clear that -- I think the

18     failsafe procedures are very confusing, and I do

19     note, from talking to co-workers in counties,

20     that sometimes a voter is accidentally given a

21     provisional ballot instead of a regular ballot

22     in this type of situation because they're not

23     sure what they're supposed to be.  That's been

24     my personal experience.

25          It's not my call to tell you what your
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1     opinion should be in this matter.  That's my

2     opinion on this particular ballot.  I think it

3     was given in error.  I think they should have

4     received a regular ballot.

5          HONORABLE TODD ROKITA:  Anything else?

6          MS. ROBERTSON:  No, thank you.

7          MR. DELANEY:  I think it's easy to look at

8     this an as evidentiary thing.  No proof that

9     this should have been a provisional ballot.

10          MR. BROOKS:  Can I make one comment?

11          HONORABLE TODD ROKITA:  No.

12          MR. DELANEY:  That's just an additional.

13          HONORABLE TODD ROKITA:  I appreciate that,

14     Commissioner Delaney, but I look at it the other

15     way, the local election board gave this woman a

16     provisional ballot, and that's proof, in and of

17     itself, absent any other evidence to the

18     contrary, that it was done right.

19          And maybe you can help me resolve that.

20          MR. DELANEY:  I've not seen anything on the

21     envelope as to why.

22          All we know is she shouldn't have had a

23     provisional ballot, and she does.  Not a single

24     box checked.  None of the rules were complied

25     with this as to why or how.  So it's just a
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1     mistake that we should not compound by saying

2     her vote doesn't count.

3          HONORABLE TODD ROKITA:  Okay.  I'll call

4     the vote.

5          All in favor of the motion.

6          MR. DELANEY:  Aye.

7          HONORABLE TODD ROKITA:  Aye.

8          Any opposed.

9          MR. DURNIL:  Nay.

10          HONORABLE TODD ROKITA:  So moved.

11          Next.

12          MR. BROOKS:  Mr. King, would the total of

13     Mahern votes be 57 if I withdraw the remaining

14     challenge?

15          MR. KING:  I believe that's correct.  The 1

16     vote that the Commission just decided was for

17     Elrod.

18          HONORABLE TODD ROKITA:  It was already

19     counted for Mahern.

20          MR. KING:  Thank you.  Yes, it would be 57,

21     then.

22          MR. BROOKS:  We withdraw the remaining

23     challenges in 13-2.

24          HONORABLE TODD ROKITA:  Thank you.

25          Retally.
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1          MR. KING:  Mr. Chairman, in 13-2, Mr. Elrod

2     received 47 votes, Mr. Mahern received 57 votes,

3     the 4 disputed ballots for Mr. Mahern now 0, and

4     2 no votes.

5          MR. SKOLNIK:  Center 13-4.

6          HONORABLE TODD ROKITA:  Let's stop for a

7     second.

8          Thank you, Mr. Skolnik.

9          MR. SKOLNIK:  Mr. Chairman, the next

10     precinct is 13-04.

11          MR. BROOKS:  I don't believe we have any

12     disputes in that precinct, Mr. Chairman.

13          MR. SKOLNIK:  There are no disputes by

14     respondents in that precinct.

15          MR. KING:  Mr. Chairman, just to confirm

16     the tally.

17          Center 13-4 would be 32 votes for

18     Mr. Elrod, 20 votes for Mr. Mahern.

19          MR. SKOLNIK:  Center 13-6.

20          MR. BROOKS:  Would I be correct that the

21     vote total for Mr. Mahern would be 29?

22          MR. KING:  Yes, sir.

23          MR. BROOKS:  Mr. Chairman, we withdraw our

24     challenges in 13-6.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Retally.

2          MR. KING:  In Center 13-6, Mr. Elrod

3     receives 27 votes, Mr. Mahern receives 29 votes,

4     and the 3 disputed votes for Mr. Mahern are now

5     0.

6          MR. SKOLNIK:  The next precinct is Center

7     13-7.

8          MR. BROOKS:  I'm sorry, 13-6?

9          MR. SKOLNIK:  13-7.

10          MR. BROOKS:  I'm sorry, Mr. Skolnik,

11     there's no such precinct.  It's not in my box.

12          I'm pretty sure I don't have any, but let

13     me double-check where this might have

14     disappeared to in this box.

15          Can we have a five-minute recess and use

16     the facilities and let me double-check before I

17     do this?

18          HONORABLE TODD ROKITA:  We've only been at

19     this for an hour.

20          MR. BROOKS:  Pardon?

21          HONORABLE TODD ROKITA:  We've only been at

22     this for an hour.

23          MR. BOCK:  I would note because of

24     Mr. Brooks' diligence in preparing beforehand,

25     we've gotten through a lot of precincts in an
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1     hour, and a lot of challenges.

2          HONORABLE TODD ROKITA:  That's true.

3          I'll move to recess for five minutes.

4          (A recess was taken.)

5          HONORABLE TODD ROKITA:  Call this meeting

6     back to order.  Let's get started.

7          Mr. Brooks, I believe we were on 13-007.

8          MR. BROOKS:  Mr. Chairman, if we could,

9     actually, I have two folders, 13-7 and 13-8,

10     that was on the way, suggest that we move

11     forward to 30-1 to accommodate some of the

12     witnesses.

13          If we could put 13-7 back on hold, we're

14     prepared to move forward with 30-1.

15          HONORABLE TODD ROKITA:  Mr. Reuben, do you

16     agree?

17          MR. REUBEN:  I'm sorry, what are you

18     talking about?

19          MR. BROOKS:  Going directly to 30-1.

20          MR. REUBEN:  That would be fine.

21          Going to 30-1 for everybody's convenience,

22     that would be fine.

23          HONORABLE TODD ROKITA:  We're going to come

24     back to 13-7 later.

25          MR. REUBEN:  Yeah, we're taking 30-1 out of
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1     order and coming back later for everything else.

2          HONORABLE TODD ROKITA:  Mr. Skolnik,

3     30-0-1.

4          MR. SKOLNIK:  Thank you, Mr. Chairman.  At

5     this time it's my understanding that in order to

6     accommodate witnesses, that we will take out of

7     order Center 30-001.

8          And if either of the parties will be

9     calling witnesses, I would suggest unless

10     there's an objection, that the witness be seated

11     next to the court reporter at a table we have

12     reserved for witnesses.

13          HONORABLE TODD ROKITA:  Mr. Brooks.

14          MR. BROOKS:  Mr. Chairman, as you may

15     recall, we had some discussion about missing

16     absentee ballots, remade ballots, and the like,

17     yesterday.  And I assume Mr. Delaney will be

18     appreciative that I'm keeping my word.  I'm

19     actually going to discuss and try to explain

20     this as opposed to just closing this.

21          I think yesterday -- the first thing we

22     want to do is clarify by drawing your attention

23     to the tally sheet.  Mr. Reuben yesterday

24     indicated that the numbers were all -- none of

25     them matched, it was all very confusing, you
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1     can't figure out what's going on.  And I would

2     submit that that is not the case.

3          The most important thing for you to

4     realize, I think, is looking at the signature

5     pages, which indicate that on election

6     day -- actually, the second page, if you go on,

7     I think the second page where the State Board of

8     Accounts was telling you that per the poll list,

9     there are 217 signatures plus absentee ballots;

10     that's what that line stands for.  And that

11     there is, per the public counter, there were 216

12     votes cast, that number, including the no votes,

13     I think, clarifies that.  We don't have a

14     discrepancy between the number of people who

15     should have been voting and actually had votes

16     cast.

17          You will note that I'm going to start that

18     there are -- the front page, 34 absentee voter

19     applications and affidavits, and 35 listed on

20     the poll book.

21          If you go back to the second page, again,

22     in the lines underneath, under "absentee

23     ballots," the State Board of Accounts is telling

24     you that there were 35 places on the poll book

25     indicating an absentee ballot, and, therefore,
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1     of the 17 they actually did run through the

2     machine and have counted, that there is a

3     variance of 18.

4          I believe that we're going to find that

5     there's reason that there are 35 and indeed that

6     the proper members' signatures will indeed match

7     to the 34 applications and affidavits.

8          What I would like to do -- you'll note that

9     there are a lot of exhibits in this precinct,

10     and I've taken the liberty of providing copies

11     of them in groups that make sense, at least I

12     view they make sense, and are easy for you to

13     follow.  I think it will save us a lot of time,

14     if you don't mind me handing out sets of

15     exhibits, you're welcome to confirm that they're

16     in your packet.  But if I start calling out 120

17     exhibits, we're going to be here all day.

18          I want to start with the absentee

19     envelopes.  Give each of you a packet of

20     exhibits of the absentee envelopes and the

21     absentee ballot -- or the absentee applications.

22          HONORABLE TODD ROKITA:  Thank you.

23          MR. BROOKS:  And also, while I'm up here,

24     I've got the corresponding pages of the poll

25     book with the AB's.
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1          The exhibits are obviously out of numerical

2     order, but I have placed the applications and

3     the affidavits in alphabetical order so that you

4     can easily see on the poll book that those are

5     the people whose names are so indicated.

6          HONORABLE TODD ROKITA:  Okay.  Thank you.

7          Just for the record, you're saying these

8     are true and accurate copies of the exhibits

9     that we have?

10          MR. BROOKS:  Yes, I am.

11          HONORABLE TODD ROKITA:  Okay.

12          MR. BROOKS:  And I'm going to give you what

13     I've made as a master list of how all this stuff

14     fits together.

15          All the ones that we have so far.

16          MR. SKOLNIK:  Mr. Brooks, is that -- I'm

17     sorry to interrupt.  Is that in a document you

18     have created?

19          MR. BROOKS:  Yes.

20          MR. SKOLNIK:  It should probably be an

21     exhibit.

22          HONORABLE TODD ROKITA:  If admitted.

23          MR. DELANEY:  It's a demonstrative exhibit.

24          MR. BROOKS:  It's an demonstrative exhibit.

25     You can use it or not, but I think it's fairly
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1     easy to follow along.

2          What this master list shows is in the

3     middle there are some names.  Those names, they

4     are absentee application exhibit numbers to the

5     left, their envelope is to the right, and the

6     page on the poll book in which they appear is in

7     the far corner.

8          And I would tell you that there is -- at

9     least I didn't find it, but the State Board of

10     Accounts indicated that there were all 34

11     applications and envelopes.  I see that there's

12     a missing application for Mary Estes, but her

13     envelope is there as Exhibit 67, that is the

14     bottom.

15          And I think if you count all of these

16     names, there are 34 names listed in the middle.

17     The only one that is out of order is Mary Estes

18     because I started that.

19          So there are 34 names here.  In the upper

20     right-hand corner you will notice the name

21     Joseph Clyne.  And if you would turn to page 15

22     in your poll book exhibit, you will see that

23     there is an absentee initial by this name.

24          I'm going to give you two documents

25     relating to absentee ballots -- no I'm referring
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1     to page 15, 1 of 15?

2          HONORABLE TODD ROKITA:  So page 15 of the

3     exhibit.

4          MR. BROOKS:  Of the exhibit, sorry.

5          I'm going to give you --

6          MR. REUBEN:  If I may comment for a moment

7     on this one.

8          I appreciate the demonstrative document

9     before.  I really didn't have much of the

10     problem with that.  This appears, however, to be

11     a more official document with signatures at the

12     bottom.  I think I recognize as being members of

13     the official group at the poll that day.  This

14     thing is identified as "Indiana Absentee Ballot

15     Activity Report."  I don't think this is part of

16     the other exhibit, and certainly isn't a

17     demonstrative exhibit.

18          MR. BROOKS:  Are you done?

19          MR. REUBEN:  Yes.

20          MR. BROOKS:  It is not a demonstrative

21     exhibit.  This is a document that is actually in

22     the box.

23          We asked for -- I think State Board of

24     Accounts would agree -- a copy of everything.  I

25     did not find this in our copy.  But because it
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1     has the Board's initials in the bottom, you will

2     notice that that is what the inspector, clerk

3     whomever they are, sign upon receipt of this

4     document.

5          So I would ask that it be made as an

6     exhibit as part of what we requested and part of

7     the official record of this.

8          HONORABLE TODD ROKITA:  Your representation

9     is that you asked for it from the State Board of

10     Accounts and they didn't make a copy?

11          MR. BROOKS:  Well, I went through and

12     didn't find it.

13          You will notice what we did was we had on

14     the exhibit list, and there's a bunch of them,

15     we got to a point where we told the State Board

16     of Accounts that we wanted everything in there

17     and stopped numbering the exhibits so that it

18     wouldn't take half of a day to continue to do

19     that.

20          So in your packet in the exhibit list, you

21     will see that at the end a lot of ballots don't

22     have numbers on them.  We're not going to focus

23     on any of those.  We tried to get the ones

24     numbered we wanted to.

25          But the answer to your question with
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1     respect to the last document, yes, it is my

2     representation this is something in the box.  I

3     didn't find it in there, I'm not saying it's not

4     possible it's in there, but this is an official

5     document that is associated with this precinct.

6          MR. REUBEN:  We asked for this, all the

7     stuff.  We didn't get this.  Once again, we're

8     talking about going in the box that I was

9     criticized for yesterday.  This is not something

10     we've seen before, it was part of the official

11     record, could have been produced earlier.  We

12     just got this just now.

13          MR. BROOKS:  Let me say another thing --

14          MR. REUBEN:  Excuse me, sir.

15          MR. BROOKS:  Okay, sorry.

16          MR. REUBEN:  And I think we're going down

17     the same path we did yesterday with inquiring a

18     fishing expedition.

19          I don't have any questions with the

20     evidence he brought up, including his

21     demonstrative document.  But now we're given

22     official documents that we haven't been given

23     before, and we asked for.  Now it's very unfair

24     now to all of a sudden allow him to bring it in.

25     I'm not sure what it shows.  But what I'm trying
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1     to say is it shouldn't be brought in under any

2     circumstance, regardless of what it shows,

3     because it's a surprise document now.

4          MR. BROOKS:  This document, as well,

5     Mr. Chairman, is a matter of public record.  If

6     Mr. Reuben had been interested in figuring out

7     what was going on in this precinct, this is a

8     document that he could have gone to the clerk's

9     office and got.  These are -- in addition to

10     being in the box -- are all on file and

11     available for anybody to go get at any time.

12          MR. REUBEN:  Oh, that's absurd.  We asked

13     for it from the State Board of Accounts, who has

14     possession of these.  To say we should have gone

15     someplace else, may be true, may be not.  We

16     asked for it through this process.  We didn't

17     get it, and he did.

18          HONORABLE TODD ROKITA:  Are you saying you

19     asked for this document and you didn't get it?

20          MR. REUBEN:  We asked for everything.

21          HONORABLE TODD ROKITA:  And one side got

22     it?

23          MR. REUBEN:  I don't know how he got it.

24          MR. BROOKS:  No, that's not what I said.

25          HONORABLE TODD ROKITA:  That's what I
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1     thought I heard him say.

2          MR. BROOKS:  He said that's what I said,

3     but that's not what I said.

4          HONORABLE TODD ROKITA:  You know, we talked

5     a lot about this precinct yesterday, and there

6     are documents here that you are contending will

7     go to your representation to this Commission

8     that you have an explanation for --

9          MR. BROOKS:  Yes.

10          HONORABLE TODD ROKITA:  -- why there's such

11     a variance here.

12          To the extent this is worth -- this helps

13     you explain what's happening here, the other

14     side alleged misconduct yesterday, we would get

15     to the truth of the matter.  I would like to

16     consider it.  You can use it as well.  Now you

17     have.

18          Let's get to the truth of the matter.

19          MR. BROOKS:  It's simply a list of the

20     names that will match up to the names that are

21     on my master list and in your various exhibits.

22     If not all of them, it is, in fact, 17 of them.

23          But I want to draw your attention to the

24     name Joseph Clyne, who is the name on this

25     exhibit right here (indicating).  You will see
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1     that his name appears.

2          MR. REUBEN:  What exhibit?

3          MR. BROOKS:  Can we mark those if we're

4     going to refer to them, I'm sorry.

5          MR. DELANEY:  We can call this Respondent's

6     1.

7          HONORABLE TODD ROKITA:  Well --

8          MR. BROOKS:  I mean, I can identify it on

9     the record for you, if you don't want to do

10     that.

11          HONORABLE TODD ROKITA:  Respondent's 1.

12          MR. DELANEY:  I would say.  Just so we know

13     what he's talking about, that's all.

14          HONORABLE TODD ROKITA:  Okay.  Let's call

15     this 30-1 -- that's where we are, right?

16          MR. DELANEY:  30-1 Respondent's.  That's a

17     thing called "Indiana Absentee Ballot" --

18          Which one are you referring to, David?

19          MR. BROOKS:  Right now I'm referring

20     to -- well, you know what might be helpful for

21     the record, in case this goes anywhere, is to

22     mark each of the things that I gave you already,

23     even though you have those exhibits.

24          So perhaps we should look at the group of

25     envelopes or the absentees, either one, the
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1     envelopes or the applications, and mark them in

2     order and go from there.  That probably would be

3     good practice, sorry.

4          HONORABLE TODD ROKITA:  So the absentee

5     applications are going to be called 30-1

6     Respondent's No. 1.

7          (30-1 Respondent's Exhibit 1 was marked for

8     identification.)

9          HONORABLE TODD ROKITA:  The absentee

10     security envelope is going to be 30-1

11     Respondent's 2.

12          (30-1 Respondent's Exhibit 2 was marked for

13     identification.)

14          HONORABLE TODD ROKITA:  We'll go to the

15     poll book, that will be 30-1 Respondent's No. 3.

16          (30-1 Respondent's Exhibit 3 was marked for

17     identification.)

18          HONORABLE TODD ROKITA:  We'll then go

19     to -- what are you -- this is your master list;

20     is that what you call it?

21          MR. BROOKS:  Yeah.

22          HONORABLE TODD ROKITA:  30-1 Respondent's

23     No. 4.

24

25
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1          (30-1 Respondent's Exhibit 4 was marked for

2     identification.)

3          HONORABLE TODD ROKITA:  And then finally,

4     in Indiana Absentee Ballot Activity Report, 30-1

5     Respondent's 5?

6          (30-1 Respondent's Exhibit 5 was marked for

7     identification.)

8          MR. REUBEN:  What are you calling the

9     master list?

10          HONORABLE TODD ROKITA:  4.  We're titling

11     it "Master List."

12          MR. REUBEN:  Okay.

13          HONORABLE TODD ROKITA:  Thank you.

14          Okay, Mr. Brooks.

15          MR. BROOKS:  So you will see on

16     Respondent's Exhibit No. 5, the report that I

17     gave you most recently, that there is in fact

18     the name Joseph M. Clyne.

19          On its face, this particular document would

20     indicate that an absentee ballot application and

21     envelope were delivered to this poll on election

22     day.  You will note on the master list, which is

23     Respondent's Exhibit No. 4, that his name does

24     not appear anywhere in that middle column, with

25     the exception of his name on the poll book at
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1     page 15 of the poll book.

2          (30-1 Respondent's Exhibit 6 was marked for

3     identification.)

4          MR. BROOKS:  The next thing I would like to

5     show you is 30-1 Respondent's Exhibit 6.  This

6     is also a document that is a public record that

7     we received from the local election board.

8          I will represent to the Commission -- and

9     apologize that the handwritten numbers in the

10     middle column and on the left are something that

11     came from our office.  I'm not sure who put it

12     on there, but I didn't have a clean copy.

13     They're irrelevant to what I am going to show

14     you.

15          But if you will look on this last

16     Exhibit No. 6 and go down to Mr. Clyne and go

17     through the column, you will see that his

18     application was actually rejected.  And what I'm

19     suggesting to you is that the clerks and the

20     local election board do what most local election

21     boards do when they get a large packet of

22     absentees, is they take these lists, which they

23     get, including Respondent's Exhibit No. 5, and

24     they go into the poll book and match these names

25     up and write "AB" by their names, and then they
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1     go back and open the envelopes.

2          So I believe what happened here is because

3     Mr. Clyne's name was on the delivered list, they

4     went in, wrote "AB" by his name, but naturally

5     there was no application because it was

6     rejected, and now what that does is explain to

7     you why we have 35 ABs, but only 34

8     applications.

9          Follow?  There was no Clyne application in

10     the ballots.

11          MR. DELANEY:  An explanation.

12          MR. BROOKS:  Pardon?

13          MR. DELANEY:  An explanation.

14          MR. BROOKS:  Okay.  It is.

15          I think that what we talked about yesterday

16     was whether or not there were some absentee

17     ballots that were provided for voters with the

18     wrong -- that were wrong ballots.  I think

19     Mr. Reuben referenced those, although we didn't

20     have a big discussion.

21          If you will look through the master list

22     that I gave you, you will see in the left-hand

23     column asterisks.  Each one of those voters

24     reside, as you can see both on the poll book and

25     the applications and the envelopes I gave you,
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1     at 2860 Churchman, which is -- I wish I knew the

2     name of it, I don't -- a nursing home or an

3     assisted-care facility.

4          None of these people who are asterisked

5     appear on No. 5.  That means that there's

6     another one of these should have been delivered,

7     but the clerk's office couldn't find it when we

8     asked them, and it was not in the box.

9          So, you basically got a group of people who

10     received absentee ballot applications, and if

11     you look, you can either follow along through

12     one of these two reports, No. 5 or 6, and track

13     the dates, but on their applications and

14     envelopes themselves, on the envelopes you will

15     see they're all dated the same, and, in fact,

16     were serviced by the same travel board, that

17     board being --

18          HONORABLE TODD ROKITA:  They're all dated

19     the same, and that would be the 10/17 date?

20          MR. BROOKS:  Pardon?

21          HONORABLE TODD ROKITA:  You said they're

22     all dated the same.

23          What was the date?

24          MR. BROOKS:  I think it's easier -- I

25     believe they are -- I have to look now.  They're
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1     on their applications.  I believe 10/26 is the

2     answer to your question when they were there.

3          I've got some other absentees to show you.

4          MR. DELANEY:  2860 Churchman?

5          MR. BROOKS:  Yes.  The envelope is probably

6     the best way to track.

7          HONORABLE TODD ROKITA:  Why don't you back

8     up a step, just go again for us starting with

9     the asterisks.

10          MR. BROOKS:  The asterisks are all people

11     who reside at a single nursing home or

12     assisted-care facilities; hence, all of their

13     addresses are the same on their applications.

14          We're trying to slowly work our way as to

15     how we ended up with this situation.

16          HONORABLE TODD ROKITA:  So this, for

17     example -- and I'll help everyone, including

18     myself, your first asterisk is Diana Carrico,

19     St. Lutheran Nursing Home, as evidenced by the

20     address.  And the date on her envelope is what?

21     November 7th.

22          MS. ROBERTSON:  Well, that's a traveling

23     board envelope.

24          HONORABLE TODD ROKITA:  That's the day of

25     election, I'm sorry.
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1          MR. REUBEN:  Mr. Chairman --

2          HONORABLE TODD ROKITA:  Hold on one second.

3          So Mr. Brooks, I don't think we can use the

4     envelope.

5          MR. DELANEY:  If you go to the application

6     of the same person, which is inside the Exhibit

7     1, you get more data.

8          MR. BROOKS:  I do have -- which I'm going

9     to get there shortly, or maybe not, as we piece

10     this puzzle together.  I do have some voter

11     assistance affidavits that are all dated

12     October 26th for these -- some of these voters

13     and so on.

14          HONORABLE TODD ROKITA:  You made a

15     statement that all of these dates correlate or

16     are the same.  So I just want to understand

17     this.

18          Diana Carrico, I couldn't find the

19     information on her envelope.  We're now looking

20     at her application and I see 10/11.  Sherry

21     Childress, asterisk, I see 10/11.

22          Is that the point you're trying to make?

23          MR. BROOKS:  I'm trying to make the point,

24     perhaps not very well, with those documents that

25     these people were all voted at the same time by
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1     the same traveling board team.

2          If those documents don't track that, let me

3     tell you I believe that that's the case and get

4     to it when I get to the other documents.  I

5     don't think it's critical to where we are now.

6          So what you will see is a group of

7     asterisked people who all live at the same

8     nursing home and were serviced by a traveling

9     board.  Each of the envelopes for those people

10     that you have will show traveling board.

11          HONORABLE TODD ROKITA:  Okay.  Each of the

12     asterisks will show a traveling board.

13          MR. BROOKS:  Correct.

14          HONORABLE TODD ROKITA:  Okay.

15          MR. BROOKS:  Now, we had some allegation

16     yesterday, and I'm going to get to this, but not

17     instantly.  I'm going to represent to you that

18     we have evidence that the traveling board voters

19     all received an absentee ballot which did not

20     contain Mahern or Elrod on it.  I'll present

21     that evidence in a bit, but I'm going to

22     represent to you, I think it's been in the

23     paper.

24          HONORABLE TODD ROKITA:  This is that

25     precinct?
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1          MR. BROOKS:  Yes.  Fairly well documented.

2          And I'm also going to represent to you that

3     when these ballots were delivered to the

4     precinct and they were opened, as evidenced by

5     your absentee applications and envelopes, they

6     were opened and they were attempted to run

7     through the M-100 machine, which naturally

8     rejected them because it's not the same sequence

9     number.  Each ballot that is of a particular

10     style has a sequence number on it, and this

11     wasn't it, because it did not contain the Elrod.

12     So it spit them out.

13          And at that point the board made a phone

14     call to the inspector hotline and were told to

15     go through the remake process, which we talked

16     about yesterday.

17          MR. DELANEY:  Stop.  You're moving a little

18     fast.

19          Does the remark have something to do with

20     the fact that these people's ballots didn't have

21     either one of the candidates on it?

22          MR. BROOKS:  Yes, I think it has exactly to

23     do with that.

24          MR. DELANEY:  Okay.

25          MR. BROOKS:  The machine's now rejected
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1     them.  Now you go into the remark process.  I'm

2     going to come back and tie that in in terms of

3     statute and so on.

4          Basically, there were ballots that were

5     remade based on the 17 ones that we acknowledged

6     were missing.  We all acknowledged, Mr. Reuben

7     said so, I'm telling you there's 17 of those

8     original absentee ballots from this nursing

9     home.  They're just gone.  Nobody knows where

10     they are.  We'll have some testimony to indicate

11     that they were delivered.  They were run through

12     the machine, rejected.  They were remade, and

13     the local election board people will tell you

14     that they put them back in the box, or the

15     envelope, and nobody knows where they are now.

16     So those are missing.

17          Now the next question, then, becomes what

18     came of those remakes?  And yesterday I think we

19     actually identified and we pulled out -- I did

20     not make extra copies -- but, I mean, I

21     reidentified the ballots that say remake.

22          Do you still have that list, Brad?  One of

23     you made a list and called it out.

24          Never mind.  I have it, it's Exhibit 13.

25     Probably be good for you to pull these out.
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1          MR. SKOLNIK:  I have it here, too.

2          MR. BROOKS:  They're in numerical order.

3          MR. SKOLNIK:  You want me to read those?

4     Confirm also with your list, Counsel, to make

5     sure I am correct.

6          I have 13, 14, 18.

7          MR. DELANEY:  Hold on, please.

8          MR. BROOKS:  Brad, if you can go slow

9     enough so they can look at them.

10          MR. SKOLNIK:  Exhibit 13 is the first

11     exhibit.

12          MR. DELANEY:  All right.  13 is a remake?

13          MR. SKOLNIK:  Is that correct?

14          MR. BROOKS:  Yes.  And you'll see on the

15     top in the upper left-hand corner they say

16     "remark" on them.  That's how we know they're

17     remakes.

18          MR. SKOLNIK:  Next exhibit is 14, 18, 20,

19     23, 28, 29.

20          MR. DELANEY:  Slow down a little.

21          MR. SKOLNIK:  Am I going too fast?

22          MR. DELANEY:  Now we're with you.  Thank

23     you.

24          MR. SKOLNIK:  Let me know if I go too fast.

25          MR. DELANEY:  Go ahead.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 604

1          MR. SKOLNIK:  30.

2          MR. DELANEY:  Okay.

3          MR. SKOLNIK:  31.

4          MR. DELANEY:  Okay.

5          MR. SKOLNIK:  32.

6          MR. DELANEY:  Okay.

7          MR. SKOLNIK:  38.

8          MR. DELANEY:  Okay.

9          MR. SKOLNIK:  55.

10          MR. DELANEY:  Okay.

11          MR. SKOLNIK:  State Board of Accounts, do

12     you show any additional exhibits?  That was the

13     list that I had from today.

14          MR. BROOKS:  There should be 12 of them in

15     total.

16          MR. SKOLNIK:  Yes, I have 12.

17          HONORABLE TODD ROKITA:  Okay, Mr. Brooks.

18          MR. BROOKS:  Now you've got the ballots

19     that have been remade, and we've acknowledged

20     that the ballots themselves are missing.

21          I'm going to now hand you --

22          MR. REUBEN:  You're acknowledging that

23     those 12 original ballots that have now been

24     remade were all missing?

25          MR. BROOKS:  The originals?
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1          MR. REUBEN:  Right, the originals.

2          MR. BROOKS:  Correct.  I think we both

3     agreed that there are 17 original ballots that

4     are gone.  There are 12 remakes that are

5     associated with them.

6          MR. REUBEN:  Okay.

7          MR. BROOKS:  Mr. Chairman, I apologize, I

8     thought I had made copies of these.  I don't

9     know, when we get to a point where we can make

10     some.  I think we can move forward with these

11     exhibits and talk to you about them and show you

12     what I'm talking about.

13          HONORABLE TODD ROKITA:  Okay.

14          MR. BROOKS:  Let me show these to you.

15     These are all affidavits of Voter Assistance.

16     They are all associated with one of those people

17     that are asterisked that are at the nursing

18     home.  There are 11 of them.  They're all the

19     same.

20          MR. REUBEN:  Do you know who's missing?

21          MR. BROOKS:  No.

22          MR. DELANEY:  Could you repeat that last

23     statement, please?

24          MR. BROOKS:  Maybe.  There are 11

25     Affidavits of Voter Assistance.  I really do
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1     apologize.

2          MR. DELANEY:  I understand.

3          MR. BROOKS:  I had this pretty well

4     organized.

5          MR. DELANEY:  I understand.

6          MR. BROOKS:  There's the name of the voter

7     and each of these will appear as an asterisked

8     person on your master list, indicating that they

9     are at that nursing home.

10          You will also notice that the dates are all

11     October 26th, which is where I got the date

12     telling you the traveling board had been out

13     there.

14          HONORABLE TODD ROKITA:  But there are more

15     than 11 asterisks.

16          MR. BROOKS:  Correct.  I don't think it's

17     terribly relevant for my overall point.  We can

18     match them up, if you'd like.  I ran out of room

19     on my very sophisticated spreadsheet,

20     Mr. Chairman.

21          HONORABLE TODD ROKITA:  Showing your age,

22     Mr. Brooks.

23          MR. BROOKS:  All written on a legal page.

24     That's indication that I'm not very computer

25     adept.
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1          Let me read the names very quickly.

2     They're out of order, I don't think it matters

3     for what I'm saying.  But it's June Thomas, Edna

4     Combs, Michael Findley, Lillian Twyman, Terrance

5     McMillan, Francis Weimer, Sarah Knight, Diana

6     Carrico, Shirley Harris, Betty Edwards, and

7     Linda Lilly.

8          MR. DELANEY:  Those are the ones who had

9     assistance?

10          MR. BROOKS:  Yes, and there are affidavits.

11     If I can get these back.

12          MR. REUBEN:  Do we know if the 12th voter

13     had voter's assistance or are these

14     affidavits -- is there one missing?

15          MR. BROOKS:  I believe these are all of the

16     affidavits.  I just don't know.

17          MR. REUBEN:  All of the affidavits you got.

18          MR. BROOKS:  Yes.

19          MR. REUBEN:  Who's the 12th one?

20          MR. BROOKS:  I don't know what 12th number

21     you're getting, Larry.

22          There are actually 18 people on the list.

23          MR. REUBEN:  A moment ago you had 12

24     exhibits, which were remakes.

25          MR. BROOKS:  Those are remakes.  But these
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1     are mixed in with -- we don't know which remake

2     goes to which person, obviously.  So I can't

3     match those up.  What I can tell you is there

4     are 17 missing applications, 11 of which had

5     voter's assistance, and 12 of which had remade

6     ballots.

7          Can't match them up.

8          MR. DELANEY:  Missing applications?

9          MR. BROOKS:  Missing ballots.

10          MR. DELANEY:  Can you give me again --

11     because I'm curious about the people who were

12     assisted.

13          MR. BROOKS:  Names?

14          MR. DELANEY:  Yes.

15          MR. BROOKS:  June Thomas.

16          MR. DELANEY:  Okay.

17          MR. BROOKS:  Edna Combs.

18          MR. DELANEY:  Combs.

19          MR. BROOKS:  Michael Findley.

20          MR. DELANEY:  Okay.

21          MR. BROOKS:  Lillian Twyman.

22          MR. DELANEY:  Okay.

23          MR. BROOKS:  Terrance McMillan.

24          MR. DELANEY:  McMillan.

25          MR. BROOKS:  Francis Weimer.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 609

1          MR. DELANEY:  Weimer.

2          MR. BROOKS:  Sarah Knight, with a K.

3          MR. DELANEY:  Okay.

4          MR. BROOKS:  Diana Carrico.

5          MR. DELANEY:  Okay.

6          MR. BROOKS:  Shirley Harris.

7          MR. DELANEY:  Okay.

8          MR. BROOKS:  Betty Edwards and Linda Lilly.

9          MR. DELANEY:  Lilly.

10          MR. REUBEN:  May I ask you a question,

11     Mr. Brooks, about the exhibit you gave me, at

12     least.

13          In part A, about three-quarters of the way

14     down, it has the word "note" in black caps, and

15     it says, "This must be subscribed and sworn

16     to" --

17          MR. BROOKS:  I'm going to be coming to

18     that.

19          MR. REUBEN:  Well, have you moved to admit

20     these yet, then?

21          HONORABLE TODD ROKITA:  No.

22          MR. BROOKS:  No, I don't have enough

23     copies.  I mean, they are what they are.  But

24     your observation is correct.

25          I'm going to hand these out.  Each of these
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1     will be different, please give them back so we

2     can get the full set of copies, but they are all

3     filled out the same.

4          MR. REUBEN:  You haven't moved them yet to

5     move in?

6          MR. BROOKS:  No.  I will when I get copies

7     to give them.

8          So now what we've got -- I'm going to try

9     to walk through the legalism implications of

10     this.  You've got a traveling board that you

11     will note Mike Hartley and James Murphy

12     were -- it was the same team.  They were sent

13     out together.  You can see their names on the

14     absentee envelopes, each and every one of them.

15     You will also see that only one of them filled

16     out the Voters Assistance Affidavit.

17          MR. DELANEY:  Why is there a Voter

18     Assistance Affidavit?  Seems to be helping

19     someone at the poll.

20          MR. BROOKS:  The answer to your question is

21     that they're -- statutorily, there are

22     provisions to assist people on traveling boards

23     as well.

24          MR. DELANEY:  That's right.

25          MR. BROOKS:  The forms that the clerks and
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1     the election board use don't say that.

2          MR. DELANEY:  They don't make that

3     distinction.

4          MR. BROOKS:  They don't make that

5     distinction.  But I am -- go ahead.

6          MR. DELANEY:  They come to my nursing home,

7     they have me vote, and I'm not doing too bad,

8     they don't "assist" me.  I do it all by myself.

9          MR. BROOKS:  Just like any other

10     assistance, you need to ask.  You need to ask

11     for the assistance, and the person providing you

12     the assistance is to sign this affidavit.

13          MR. DELANEY:  Okay.

14          MR. BROOKS:  And what you will see there,

15     again, on the application envelopes -- or the

16     security envelopes, Michael Hartley and James

17     Murphy were the traveling board.

18          And in this particular case, the individual

19     who signed the affidavit to assist the voters is

20     James Murphy, the Democrat member.  And only he

21     signed them.

22          Typically, the way this would work --

23          HONORABLE TODD ROKITA:  That's the case for

24     all of them.

25          MR. BROOKS:  -- you get two board people
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1     there, and if there was somebody else that

2     wanted assistance, if in fact the board itself

3     is to provide assistance, they are required to

4     fill out the bottom half of this, which provides

5     for both of their signatures.

6          So we don't have the signature of the

7     Republican member, which, by the way, I'm

8     not -- I'm just using that as an identifier and

9     not in an accusatory sense.  They don't have the

10     signatures for those members.

11          Now, statutorily, the voters assistance

12     statute begins at Indiana Code 3-11-9-1, and it

13     proceeds to tell how you do all this stuff.

14     You're welcome to follow along.  I don't know

15     that this is anything that you wouldn't

16     intuitively know, but basically tells you that

17     you've got to have a sworn affidavit, and that

18     if you're the two board members giving

19     assistance, that you should both have signed.

20     That is in particular at 3-11-9-2.

21          And so, to start with, as we run through

22     where we are on all of these issues, we've got

23     legally defective, unsworn, improperly

24     filled-out voter assistance forms for 11 of the

25     17 missing ballot people.
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1          Then we move to the remake process, which

2     is the other place we have some statutory

3     concern.

4          MR. DELANEY:  Is there any connection

5     between the remakes and the -- the 12 remakes

6     and the 11 inadequately signed assistance forms?

7          MR. BROOKS:  Not directly.  I mean, all I

8     can tell you is that 11 of the 17 missing

9     original ballots had assistance forms, that 12

10     of the 17 had ballots with the word "remake" on

11     them.

12          HONORABLE TODD ROKITA:  But not

13     necessarily --

14          MR. BROOKS:  So I can't connect up any

15     particular name.

16          MR. DELANEY:  How do you know the remakes

17     tie to the missing absentees?

18          MR. BROOKS:  Well, we went through the

19     voids -- the answer is -- from the board

20     workers, which I'm going to get to testimony and

21     leave them available for Mr. Reuben at some

22     point in this presentation.

23          But it's not important for the point I am

24     going to make at the moment.

25          MR. DELANEY:  Do we know --
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1          MR. BROOKS:  I know the answer.  I'm happy

2     to make the story fit for you.

3          What's your question?

4          MR. DELANEY:  Let me back up.  Earlier I

5     thought I heard you say that they were ballots

6     that didn't have either Mahern or Elrod's name

7     on it.

8          MR. BROOKS:  Those were the ballots that

9     were delivered to the nursing home by the

10     traveling board, brought back, rejected, and

11     then, therefore, because they were rejected,

12     they were remade.  We have those 6 spoils, I

13     don't know the number, but none of those were

14     absentees.

15          MR. DELANEY:  And you tie the ballots that

16     don't have the Mahern or Elrod race -- I assume

17     they have a different race on there.

18          MR. BROOKS:  Yes.  I do not know the answer

19     to that, which race.

20          MR. DELANEY:  We don't know which race,

21     they're gone.

22          MR. BROOKS:  Right.  They're gone.  They

23     did not recall.  They did recall there was no

24     Elrod/Mahern race.

25          MR. DELANEY:  And that's 11 or 12?
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1          MR. BROOKS:  12 remakes.

2          MR. DELANEY:  Okay.  How many people --

3          HONORABLE TODD ROKITA:  Hold on.  This is

4     relevant.

5          There are 12 remakes, but there are 17 that

6     were in the wrong -- that don't have the

7     Mahern/Elrod race.

8          MR. BROOKS:  Correct.

9          MR. DELANEY:  I think we're following the

10     same thing.

11          We don't know what happened to those 5, why

12     they weren't remade, at least not yet?

13          MR. BROOKS:  Not yet.

14          MR. DELANEY:  Do we have some confidence

15     that 17 is the maximum outside number of ballots

16     that had the wrong race?

17          MR. BROOKS:  Yeah, because there were 34

18     voting properly at the race.  The signatures now

19     match up, so we know that 17 other ones were

20     voted.  Those are the absentees.

21          There were 17 -- 34 signatures now, we've

22     got that figure out, 17 of them voted in the

23     ordinary sense and were counted.  Those are the

24     ones Mr. Reuben referred to yesterday having

25     been won by Mr. Mahern.
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1          MR. DELANEY:  The other 17 were not only

2     not counted, but are now missing?

3          MR. BROOKS:  Well, to the extent -- the

4     "counted" word is what bothers me.  I think

5     we're saying the same thing.  The original

6     ballots, the 17 are gone.  The question is what

7     happened when they were rejected, and I'm trying

8     to walk through that story.

9          MR. DELANEY:  Thank you.

10          MR. BROOKS:  So now I think Mr. Reuben

11     yesterday talked to us about the importance of

12     the remake process, and I am going to refer you

13     to Indiana Code 3-12-3-5(c).  You might want to

14     follow along in that section.

15          MR. REUBEN:  What was that?

16          MR. BROOKS:  3-12-3-5.

17          HONORABLE TODD ROKITA:  Okay.

18          MR. BROOKS:  This section, as you can see,

19     applies to damaged or defective ballots.  A

20     ballot with the wrong house race would be a

21     defective ballot.

22          So if you look down in Subsection (c), it

23     tells you, just making a true duplicate copy of

24     the damaged ballot.  The next sentence,

25     "similarly, a duplicate ballot card should be
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1     made of a defective card, not including the

2     uncounted votes."

3          Now, the problem that we have here is that

4     there are -- now we set the story up.  You can

5     feel free to look through those 12 remade

6     ballots, and each of them, with the exception of

7     Exhibit 55, which is a no vote, contained votes

8     for either Mahern or Elrod.

9          And I would submit to you that you cannot

10     make a duplicate card with Mahern and Elrod

11     votes on it from a card which did not have

12     Mahern or Elrod on it to start with.

13          We believe that that -- and it says

14     "duplicate card not including the uncounted

15     votes."  Those are the votes that they're

16     talking about there, the ones that you can't

17     count because they weren't on the card.

18          So I believe that you've got remakes from

19     ballots that did not include Mahern and Elrod to

20     magically having Mahern and Elrod, I believe

21     that's legally defective.

22          In addition, the next section in that

23     statute tells you, Mr. Reuben correctly referred

24     to that statute yesterday, says "Shall be

25     clearly labeled duplicate."  I would assume that
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1     remake substantially complies with that.  But

2     what we don't have is a serial number which

3     shall be recorded on the damage or defective

4     card.  Clearly, the purpose for that is, if

5     you're going to remake, it you ought to be able

6     to go back and look and see if you remade them

7     correctly.  And Mr. Reuben and I both noted

8     yesterday that did not happen.

9          Now, we do know that the original ballots

10     are missing.  We know that there are absentee

11     ballots, and we know that any absentee ballot

12     must be -- must have two sets of clerks'

13     initials.

14          Obviously, no way for us to review that.

15     So there's no way to review the intent --

16     although in my opinion it doesn't matter because

17     there is no intent on the Elrod race to be

18     had -- or the Mahern race -- and that we've got

19     no opportunity to do the missing -- to see

20     whether there are any missing initials.

21          So we've got -- here are the list of

22     defects in connection with these

23     remakes -- statutory defects.

24          Number one, we can't match them up

25     precisely, but we know that the majority of them
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1     were voter assisted through voter assistance

2     which was not -- did not properly have an oath

3     administered.  We had the ballot filled out by

4     only one of the members, in this case being the

5     Democrat member of the traveling board, and that

6     they utilized the wrong form.  We know that

7     there are remade ballots that are not a

8     duplicate of the original ballots because the

9     original ballots did not have Mahern or Elrod on

10     them.  We know that there was no proper

11     documentation on the remakes, no serial numbers

12     to match the original ballots.  And because the

13     original ballots are now missing, we cannot

14     match those up, nor can we perform the normal

15     procedure for verifying that an absentee ballot

16     should be voted.

17          Now, all of those things are independent of

18     the story somewhat.  These are defects that are

19     more or less in the face of the ballot.  And I

20     would propose at this time that the Commission

21     not count those remade ballots, a position that

22     both Mr. Reuben and I took yesterday, but I

23     think now that we walked through it and seen

24     that there's not simply a remade ballot defect,

25     there's all sorts of problems with these
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1     ballots.  In fact, I would be hard-pressed to

2     find anything else that could go wrong with the

3     normal ballot.

4          We've got a messed-up assistance; we've got

5     a messed-up remake, the ballots are gone, we

6     can't do the absentee ballot certifications.

7          So what I would request is that the

8     Commission not count those remade ballots.

9          HONORABLE TODD ROKITA:  You just said a

10     little while ago that the remade part of the

11     story is independent of the rest of the story.

12          MR. BROOKS:  There's more story coming.

13          HONORABLE TODD ROKITA:  I hesitate to take

14     any votes until I know the whole story, then I

15     can hear from Mr. Reuben as well.  I would like

16     for you to keep going and make your

17     presentation.

18          MR. DELANEY:  If I could, just one question

19     so I can understand.  On the remakes which I

20     have in my hand, most of them seem to have been

21     voted as party vote.  I think I saw one --

22          MR. BROOKS:  That's correct.

23          MR. DELANEY:  If I've got it right, the

24     last one, No. 55, does not have -- I can't tell

25     because the copy is bad, if it had a party vote,
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1     but doesn't have any individual votes.  The rest

2     of them appear to be straight party.

3          Am I seeing the right thing?

4          MR. BROOKS:  Yes.

5          MR. DELANEY:  Is what you're saying, then,

6     that when you vote a straight Republican and

7     pick up an Elrod vote, or straight democrat on

8     this remake and pick up a Mahern vote, that

9     couldn't be because the ballot the person had

10     didn't have those two names.

11          Is that what you're saying?

12          MR. BROOKS:  Essentially.  The story

13     becomes a little more complicated than that.

14          I mean, one issue, for example, is that

15     what was on there?  It was like the other two in

16     30-6, for example, that was the Greg Porter

17     race.  That race contains a Democrat and a

18     Libertarian.  Doesn't even have a Republican to

19     look at, if that's the same wrong one that they

20     got in 30-6.

21          So my basic contention is you cannot cast a

22     vote for either Mr. Elrod or Mahern on the new

23     ballot from a vote that did not exist.  No votes

24     for Elrod or Mahern existed on the original.

25     You can't put the new one on this.
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1          MR. DELANEY:  I understand.

2          MR. BROOKS:  And I'm happy to go on with

3     the story, except that I guess I would ask that

4     these be considered as we go because I've

5     got -- these things don't involve a lot of

6     testimony and other parts as the rest of the

7     story does.

8          I think these ballots are defective on

9     their face for all the reasons that I've said,

10     and I would like to go ahead and see them.  I

11     would do whatever you want, but I think that

12     would be the normal procedure.

13          HONORABLE TODD ROKITA:  Your contention is

14     that the rest of these precincts are not related

15     to these remade ballot issues?

16          MR. BROOKS:  There are no more remade

17     ballots.  The rest of the story relates.

18          HONORABLE TODD ROKITA:  I don't want to

19     vote on something that have a related fact, come

20     back after I took a vote.

21          MR. DURNIL:  Will testimony from the

22     witnesses go to these?

23          MR. BROOKS:  They will confirm or

24     corroborate some of the in-between parts of the

25     story that I've told, but are not necessary to
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1     review the legal defects in the process getting

2     there.

3          I think those are all on their face.

4          But if you want more story, I'm happy to

5     continue on.

6          MR. DELANEY:  I think I agree with my

7     fellows, if it relates in any way, I would like

8     to hear the whole story.

9          How many votes are you saying should not be

10     counted, then?

11          MR. BROOKS:  Well, technically, 12 ballots,

12     but 1 was a no vote, so there's 3 votes that

13     would not be counted.  So 3 votes -- I mean 11.

14          MR. DELANEY:  And they're all remakes?

15          MR. BROOKS:  Those are all remakes.  There

16     are 12 remakes there, 1 of which was a no vote.

17     So we don't really need to do anything with

18     that.

19          But if you keep track of the numbers, the

20     12 remakes come into play here.

21          MR. DELANEY:  Thank you.

22          MR. BROOKS:  If you would pull out from

23     your stack of exhibits, Exhibit 15.  You don't

24     have them yet, they're not remakes in your big

25     stack.
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1          HONORABLE TODD ROKITA:  It's in the

2     official.

3          MR. BROOKS:  Yeah.  More stuff that we

4     haven't done yet.

5          MR. DELANEY:  Is it a ballot?

6          MR. BROOKS:  Yes.

7          MR. DELANEY:  Okay.

8          MR. BROOKS:  15, 16, those are a series of

9     7.  15, 16, 17, 19, 21, 22, and 33.

10          MR. DELANEY:  33.

11          MR. BROOKS:  Right.

12          MR. DELANEY:  Do you have some paper clips?

13          MR. BROOKS:  I've got one.

14          MR. DELANEY:  I'm having real trouble.

15          HONORABLE TODD ROKITA:  They're on their

16     way.

17          MR. DELANEY:  Thank you.

18          MR. BROOKS:  Got them?  Okay.

19          Now that you've got them, I'm going to ask

20     you to set them aside for one minute because

21     we're going to look at one other thing.

22          The rest of the ballots that you have,

23     whether marked or not, I would just like you to

24     briefly -- the ones that we haven't done yet,

25     just turn them over to the side with the
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1     initials and flip through, and I believe you

2     will notice that every single ballot has a full

3     set of initials; and, in particular, the same

4     set of initials.

5          MR. DELANEY:  I'm seeing some different

6     ones, I believe.

7          MR. BROOKS:  Pardon me?

8          HONORABLE TODD ROKITA:  On Exhibit 54 and

9     53?

10          MR. BROOKS:  I shouldn't overstate, I

11     guess.  I flipped through there, mostly the same

12     two?

13          MR. DELANEY:  BT and JH are the vast

14     majority.

15          MR. BROOKS:  Let me take that back.  Keep

16     in mind there are 17 absentee.

17          MR. DELANEY:  Yeah, that's part of the

18     problem.

19          MR. BROOKS:  Yeah, I'm sorry.

20          MR. DELANEY:  You're saying that the

21     non-absentees generally have BT and JH?

22          MR. BROOKS:  Yeah, every one that's not an

23     absentee has the same two initials, which you

24     will see over and over.  Once you satisfied

25     yourself to that --
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1          MR. DELANEY:  Well, I haven't.

2          MR. BROOKS:  Okay.  I went through them

3     fairly thoroughly, and I'm not -- I mean, I'm no

4     State Board of Accounts guy.

5          MR. REUBEN:  I think that's good.

6          MR. BROOKS:  And they're happy for it.  I

7     can see that on their face.  They wouldn't claim

8     me if they had to.

9          If you go back to the exhibits that are the

10     remakes and flip them over, and you will look

11     and see that there are no initials on any of the

12     remakes.

13          HONORABLE TODD ROKITA:  Okay.

14          MR. BROOKS:  And then if you would look to

15     the ones that I just identified a few minutes

16     ago as 15 through 33, roughly, and flip and look

17     there, you will see that there are also no

18     initials on those ballots.

19          HONORABLE TODD ROKITA:  Again, the reason

20     you had us pull out the second set, the

21     reference 15 through 33 to demonstrate --

22          MR. BROOKS:  No, no.  What I'm about to do

23     is make an argument about those particular

24     ballots.

25          HONORABLE TODD ROKITA:  Okay.
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1          MR. BROOKS:  And I would be presenting the

2     affidavits that I have to support this notion is

3     that there are seven of those there, and the map

4     of -- you have 12 remakes, and we had 17 missing

5     absentee ballots.  So we're missing 5 that were

6     remade, according to the testimony of the

7     witness that I have, there were 2 more ballots

8     with no initials that can be accounted for as

9     absentee ballots.

10          So if we look at each of the votes on those

11     no initialed absentees -- I mean, no initialed

12     ballots, you will find that each one of them is

13     a Mahern vote.  And I'm going to provide you

14     with some affidavits right now that indicate

15     that the remakes simply did not have initials on

16     them.

17          And, frankly, I don't blame the clerks for

18     not initialing them, because after all, their

19     theory was that they were going to be back, they

20     probably should have serial-numbered them, but

21     the original ballots, themselves, had the

22     initials.

23          So I'm going to give you some affidavits to

24     let you look at, and then I'm going to make an

25     argument.
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1          This is an affidavit, the first one which I

2     hope you will mark as an exhibit, it's Teresa

3     Cornett.  She was one of the two clerks.

4          MR. REUBEN:  Can I ask a point before you

5     start reading those affidavits?

6          First of all, has this person been -- I

7     guess I would like to ask the state police

8     officer.  Was this woman served, and is she

9     here?

10          MR. BROOKS:  She is not here, I can tell

11     you that.

12          HONORABLE TODD ROKITA:  Was she subpoenaed?

13          MR. SKOLNIK:  She was subpoenaed.

14          HONORABLE TODD ROKITA:  Officer Turner.  Is

15     he back there?  Mr. Reed, can you get ahold of

16     Officer Turner?

17          MR. BROOKS:  Maybe she is outside.

18     Mr. Nibbs was here a moment ago.

19          MR. REUBEN:  Well, can I ask that that not

20     be read by anyone until we determine it should

21     or should not be in?

22          MR. BROOKS:  Let me say that those people

23     were strictly subpoenaed for the purposes of

24     rebuttal of our case in chief.  So I don't think

25     them being here or not affects your ability to
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1     read them.  Because this is part of my case in

2     chief.

3          HONORABLE TODD ROKITA:  I agree with that.

4     We'll answer your question, Mr. Reuben, when we

5     find one -- when we find an answer.

6          MR. DELANEY:  Thank you.

7          MR. BROOKS:  I suppose before I bring the

8     other one out, I'd ask that that on be marked as

9     something so I can keep track of it.

10          MR. DELANEY:  It has a name on it.

11          HONORABLE TODD ROKITA:  You want it

12     admitted as evidence?

13          We admitted them yesterday; is that

14     correct, Counsel?  We admitted affidavits?

15          I'll entertain a motion to admit this.

16          MR. BROOKS:  One of them is an original.

17          MR. DELANEY:  I have an original here,

18     apparently.

19          HONORABLE TODD ROKITA:  There's a motion to

20     admit it.  I'll second it for discussion.

21          Hearing no discussion, all in favor.

22          MR. DELANEY:  Aye.

23          MR. DURNIL:  Aye.

24          HONORABLE TODD ROKITA:  Aye.

25          Any opposed?
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1          I guess it could be his No. 7.  That is

2     30-1 Respondent's 7

3          (30-1 Respondent's Exhibit 7 was marked for

4     identification.).

5          HONORABLE TODD ROKITA:  Thank you,

6     Mr. Brooks.

7          MR. BROOKS:  Then I'm going to hand you one

8     more, which is the affidavit of the inspector,

9     who is here.

10          Speaking of copies, before I leave here,

11     could I have each of the voter's assistance

12     back.

13          HONORABLE TODD ROKITA:  Do you want this

14     admitted, as well?

15          MR. BROOKS:  Yes, please.

16          HONORABLE TODD ROKITA:  Did you offer it to

17     Mr. Reuben, a copy of it?

18          MR. BROOKS:  Not yet.

19          (30-1 Respondent's Exhibit 8 was marked for

20     identification.)

21          HONORABLE TODD ROKITA:  Motion to admit

22     No. 8, David Nibbs.

23          MR. DURNIL:  So moved.

24          HONORABLE TODD ROKITA:  Second.  All in

25     favor.
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1          MR. DELANEY:  Abstain.

2          HONORABLE TODD ROKITA:  I vote in favor.

3     Admitted as 30-1 Respondent's 8.

4          MR. REUBEN:  Cornett is what number?

5          HONORABLE TODD ROKITA:  7.

6          MR. DELANEY:  Respondent 7.

7          HONORABLE TODD ROKITA:  Mr. Nibbs is 8.  I

8     need just a minute or two to read these.

9          I told Mr. Delaney that I wouldn't go into

10     anything substantive here, but as a quick matter

11     of procedure:

12          Officer, thank you, good morning. There was

13     a question about one of the parties as to

14     whether or not a subpoena was served on a

15     specific individual.

16          Who was that individual?

17          MR. REUBEN:  Cornett.

18          HONORABLE TODD ROKITA:  Theresa Cornett

19     yesterday.

20          MR. TURNER:  Only thing I can tell you is

21     that the trooper called me at 10:00 last night,

22     said all four subpoenas that we gave him were

23     served.

24          MR. REUBEN:  There were five, I believe.

25          MR. TURNER:  There were four.
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1          HONORABLE TODD ROKITA:  Were all four

2     served?

3          MR. TURNER:  Correct.

4          HONORABLE TODD ROKITA:  Were they served in

5     person?

6          MR. TURNER:  I just asked him to call me

7     when he got them all served.

8          HONORABLE TODD ROKITA:  What's the normal

9     process for serving witnesses as such?  Do you

10     try to make personal contact?

11          MR. TURNER:  We do do that personally.  I

12     asked him to have somebody sign who we served.

13          We should have those return service orders

14     back here this morning as well.  So we should

15     know of all four, who exactly got served.

16          MR. BROOKS:  I would say this,

17     Mr. Chairman:  I've not talked to Ms. Cornett

18     since we got out a little late, unlike the state

19     police, I didn't want to bother her at 10:00.

20          I tried to look for it.  I have somewhere

21     here a cell phone number for her, but I don't

22     have it with me.  It's at my office, if you're

23     trying to track her down.

24          HONORABLE TODD ROKITA:  I'm asking the

25     questions from one of the parties at this point,
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1     so go ahead.

2          MR. BROOKS:  We believe that the affidavits

3     that I just presented to you are an accurate

4     rendition of what happened, and allow us to

5     track the absentees that are now missing down to

6     12 remakes, and 5 out of 7 ballots with no

7     initials.  So we believe that we have accounted

8     for those 17; obviously, we cannot account for

9     the missing ballots themselves.

10          These particular ballots with no initials,

11     which we contend contain these last 5, are

12     obviously defective only one step further.  So

13     I'm not going to go back through the voter

14     assistance, remake, and all that process.

15     Defective -- one step further -- simply because

16     they don't have the word "remake" on them.  But

17     they, too, are reflecting an intent of voter

18     that did not vote for either Mahern or Elrod.

19          And so it would be our position that in

20     addition to striking the 12 remakes, that 5

21     votes from Mr. Mahern be deducted from his total

22     to account for the other 5.

23          HONORABLE TODD ROKITA:  Back up one

24     sentence.  You said the 5 remakes.

25          MR. BROOKS:  I'm sorry if I said that.  We
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1     have 12 remakes.  We've 17 ballots.  We believe

2     that 5 of the 7 no initial ballots --

3          HONORABLE TODD ROKITA:  5 of the 7.  That's

4     this file.  Thank you.

5          MR. BROOKS:  The only reason that I can ask

6     for 5 Mahern votes is that they're all Mahern

7     votes, all 7 of them.

8          So for purposes of counting Mahern votes,

9     they are indistinguishable.  If it was 3 and 3,

10     I wouldn't be able to say which 3 it was in

11     terms of counting.

12          MR. DELANEY:  Define this category.  By the

13     7, whatever it is, they are what?

14          MR. BROOKS:  They are the remaining 5

15     missing absentee-related remakes that don't have

16     the word "remake" on them.

17          HONORABLE TODD ROKITA:  And you believe

18     this because of the affidavit of Theresa

19     Cornett.

20          MR. BROOKS:  I will tell you that actually

21     we sort of -- before we talked, we spent a lot

22     of time analyzing the precinct and came upon

23     ones with no initials, so on and so forth.  And

24     then we -- once we thought we had a handle on

25     what was in there, we called them and asked some
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1     questions about that.

2          I've had conversations which were

3     consistent with those affidavits.

4          HONORABLE TODD ROKITA:  And that's what you

5     point to to make that case.  The majority of it.

6          MR. BROOKS:  Yes, the testimony is

7     more -- and that's more relevant to whether

8     those 7 were, in fact, the remakes.  That

9     testimony is required.

10          MR. DELANEY:  Help me on two things.

11     Because I had a simplistic notion that there

12     were simply 17 missing absentee ballots that

13     evaporated and were never counted.

14          So we had 17 people who voted and it never

15     showed up anywhere because they disappeared

16     somewhere, or they forgot to put them through

17     the machine.

18          You're telling me it's not that simple.

19          MR. BROOKS:  I believe it's not true.

20          MR. DELANEY:  You're saying there were 17

21     that were remade, 12 which were clearly marked

22     remade, 5 of which are not.

23          MR. BROOKS:  Right.

24          MR. DELANEY:  So that a vote was voted for

25     those 17, it's just a remade vote, which you're
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1     saying should be recanted.

2          MR. BROOKS:  You're leaving out some of the

3     criticals, but essentially the essence of what

4     you just said is true.

5          MR. DELANEY:  I assume that those votes

6     remade, whether they had the written word

7     "remade" or not, were counted by precinct

8     officials and the county and the State Board of

9     Accounts.

10          MR. BROOKS:  Yes.

11          MR. DELANEY:  So you're asking us to take

12     17 votes that have been counted up to this point

13     and not count them.

14          MR. BROOKS:  Right.  Obviously,

15     Mr. Reuben's not heard any arguments with

16     respect to those last 7, but we knew that those

17     remakes were voted yesterday, we both agreed

18     they were defective and should be thrown out.

19          MR. DELANEY:  And the genesis of this

20     problem is that 17 people were given ballots

21     that were not for the right district --

22     legislative district; that's where this starts

23     to fall apart.

24          MR. BROOKS:  That's where we start on a

25     downhill slide with a number of irregularities.
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1          MR. DELANEY:  And are you calling this

2     misconduct?

3          MR. BROOKS:  No, let me address that for

4     you straight away.

5          I believe that ordinarily, I don't think

6     there is misconduct on anybody's part.  I don't

7     want to say there was misconduct on getting the

8     forms filled out incorrectly, voter assistance.

9     Certainly I don't want to say there was any

10     misconduct at the local level with the remake

11     process.

12          I think they did what they thought they

13     were supposed to do and did the best that they

14     could.

15          So, granted, you might ordinarily say that

16     "Well, we ought to just throw that under the

17     3-12-1-12."  And let me address that directly.

18          In Section 12 it says, "Except as provided

19     in Section 13 this chapter, a ballot that has

20     been marked and cast by a voter in compliance

21     with this title, but may otherwise not be

22     counted solely as a result of the act or failure

23     of an election officer, may nevertheless be

24     counted in a recount, unless there's evidence."

25          I think what the interesting thing we have
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1     here is, we have no votes cast -- or we have no

2     ballots that have been marked and cast by a

3     voter.

4          Interestingly enough, 11 of the 17 were

5     voted and cast through the voter assistance

6     problem -- or program, and then we get to the

7     remake problem -- or situation, and those

8     ballots were remade.  So you've got a remake of

9     a remake, and there's no missing -- no original

10     ballots.  So now we simply do not have a ballot

11     that has been marked and cast by a voter for us

12     to count.

13          All of those cumulative problems, I think,

14     make the ballots that were actually cast

15     peculiarly suspicious.  Every safeguard for

16     getting from point A to point B has gotten

17     messed up one way or another.  The voter

18     assistance part got messed up, remark part got

19     messed up, the ballots being gone being messed

20     up means we can't verify that they had initials.

21     So everything just clearly messed up, almost a

22     perfect storm.

23          I don't allege any misconduct, but I think

24     the overriding issue in the middle of that is

25     whether as a matter of law you can take a vote
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1     which the only evidence, and I think consistent

2     evidence will be, that did not contain a Jon

3     Elrod or -- Elrod/Mahern did not have those

4     people on the ballot, and then presume on a

5     remake how somebody would have done it.

6          Now, it is not a mystery to anybody here

7     that if there weren't one heck of a lot of

8     scratching going on in this race, we wouldn't be

9     here.

10          The district is more Democratic than

11     Republican.  Mr. Elrod worked particularly hard.

12     We've been through a variety of -- and I can go

13     through -- I know we don't want to at this

14     point, and it's taken awhile, but we had not,

15     for any reason other than some dispute because

16     of the stray mark or whatever, we had 53

17     Democrat bubbles and votes for Jon Elrod in our

18     exhibits, just as an example of how much

19     scratching is going on here.

20          If I start with a fact -- in my mind the

21     number one thing is you can't do it when

22     somebody isn't on a ballot.  You can't transfer

23     it onto this ballot.  But it's even worse in

24     this case because if it was a Porter ballot,

25     like it was in 36, there's not even a Republican
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1     to look down and see that there's a vote for,

2     and then you've got all the acknowledged

3     scratching going on.

4          So in this particular race, the lack of an

5     Elrod/Mahern is particularly more egregious.  I

6     mean, I just don't see how we could have a more

7     screwy process getting to these ballots, no

8     safeguards, and somebody guessing the intent of

9     voters that never had an opportunity to see the

10     Mahern or Elrod name.

11          So that sort of puts it into perspective

12     from where we are.

13          MR. BOCK:  Can I say something?

14          MR. BROOKS:  Sure.

15          MR. BOCK:  In response specifically to your

16     question, I think, Mr. Delaney, referring to

17     3-12-11-17.7.  "If a party to the recount

18     presents evidence of fraud, tampering, or

19     misconduct effecting the integrity of the ballot

20     within the precinct, the Commission determines

21     that the fraud, tampering, or misconduct was so

22     pervasive that it is impossible for the

23     Commission to determine the approximate number

24     of votes that each candidate receives in that

25     precinct, the Commission may order that none of



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 641

1     the ballots of the precinct be counted."  That's

2     that misconduct reference in the statute.

3          What you have before you is absolute

4     evidence of exactly what happened here.

5          MR. DELANEY:  Are you saying it's

6     misconduct?

7          MR. BOCK:  No.  But even if you were to --

8          HONORABLE TODD ROKITA:  Absolute evidence

9     of what, then?

10          MR. BOCK:  You have absolute evidence

11     of --

12          MR. BROOKS:  I'm sorry.

13          (A discussion was held off the record.)

14          MR. BOCK:  There absolutely is not

15     misconduct.  The only thing that -- what

16     occurred here is that election officials cast

17     votes for Mr. Mahern and Mr. Elrod in the remake

18     process where the voter never indicated an

19     intent to vote for those individuals.

20          And this process is about determining the

21     intent of the voter.  And we can determine

22     exactly from the ballots in this precinct those

23     who intended to vote for Mahern and those who

24     intended to vote for Elrod, and these 17 ballots

25     do not have any indication of intent to vote for



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 642

1     either candidate on those ballots.

2          So it's not impossible, even if you were to

3     find misconduct, it wouldn't be impossible to

4     determine an approximate number of votes each

5     candidate receives, because these ballots could

6     never be counted as votes for a candidate

7     because people never indicated their intent on

8     those ballots to vote for Elrod or Mahern.

9          HONORABLE TODD ROKITA:  Thank you.

10          Mr. Brooks, what else do you have?

11          MR. BROOKS:  That's our general story and

12     all the evidence that I have.

13          Have we marked the voter assistance things

14     yet now that we've got those back?

15          HONORABLE TODD ROKITA:  This would be 30-1

16     Exhibit 9.  This is not for admission.

17          MR. BROOKS:  No, I would like to admit

18     those.  Those are official documents that were

19     in the file associated with these.

20          (30-1 Respondent's Exhibit 9 was marked for

21     identification.)

22          MR. SKOLNIK:  Mr. Brooks, are you providing

23     a copy to the reporter?

24          HONORABLE TODD ROKITA:  I have the original

25     one.
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1          MR. SKOLNIK:  I just want to make sure the

2     record is clean.  Mr. Chairman has the

3     originals.

4          HONORABLE TODD ROKITA:  Is there a motion

5     to admit Respondent's No. 9?

6          MR. DURNIL:  So moved.

7          HONORABLE TODD ROKITA:  Second.

8          All in favor.

9          MR. DELANEY:  Aye.

10          MR. DURNIL:  Aye.

11          HONORABLE TODD ROKITA:  Vote is unanimously

12     for No. 9.

13          Mr. Reuben -- wait, before you start,

14     Mr. Reuben.

15          You're not calling my witnesses,

16     Mr. Brooks, to be sure?

17          MR. BROOKS:  No.

18          HONORABLE TODD ROKITA:  Mr. Reuben.

19          MR. REUBEN:  Well, let me make a couple

20     comments, I will be brief, regarding what

21     Mr. Brooks has presented.

22          He has changed nothing.  In fact, his

23     acknowledgement is we still have 17 missing

24     votes or ballots, if you will.  He's presented

25     to give you a lot of paperwork.  He shuffled a
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1     lot of exhibits in front of you, but he has not

2     answered the question that was posed yesterday

3     from my table, if you will; and that is, we've

4     got 17 missing ballots that cannot be accounted

5     for.  We do know that, as Mr. Brooks said, there

6     were originally 35 absentee, then 34; 17 of

7     which appear to be tabulated in the tally, 10

8     for Mr. Mahern and 7 for Mr. Elrod.  There are

9     17 missing votes.  There still are, and he's

10     acknowledged that.  He shuffled about --

11          HONORABLE TODD ROKITA:  These are missing

12     original votes, is that what you mean --

13     ballots?

14          MR. REUBEN:  Right, yes.  But in the

15     tabulation there were 34, 34 ABS's going in.

16     Only 17 of them are accounted for; 17 are not

17     accounted for.  We've got 10 Maherns and 7

18     Elrods, that's all there are.  But there were 34

19     that were shown in the book as having been

20     absentee votes.

21          We left the position yesterday trying to

22     determine where those ballots are, and we simply

23     maintained they were missing yesterday, and he's

24     acknowledged that.

25          He's tried to show you it's not 17, but



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 645

1     it's 19.  The fact of the matter is, there are

2     17 missing original ballots, period.  He's

3     acknowledged that.  He's given you some

4     affidavits, which I think we can contradict

5     these people from testimony.

6          I will now call -- what's her name,

7     Cornett.

8          MR. BROOKS:  She's not here.

9          MR. REUBEN:  I know she's not here.  If

10     she's been properly served, she is either in

11     contempt of this Commission or this affidavit

12     ought to be stricken.  We have a right to have

13     people subpoenaed brought forward.  The state

14     police served them.  We have people who did

15     honor this.

16          If we're talking about honoring a system

17     for election, we certainly are talking about

18     honoring a system for properly served subpoena.

19     If we need to put the return of service in here

20     in order to do that, that's fine.  I hate to see

21     somebody go out and drag this woman down here,

22     but this is the same problem we have with people

23     showing for jury duty.  They don't respect the

24     system.

25          Now we're getting an affidavit in from her
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1     saying whatever she is going to say in here,

2     that I may be able to refute, impeach, or

3     contradict.  I move that she either be gotten

4     and brought down here, or that her affidavit be

5     stricken from the record.

6          They can't have it both ways.  They get an

7     affidavit in, and I can't contest it.  I can't

8     examine the witness.

9          MR. DELANEY:  Can I suggest -- I happen to

10     think that you are right.  Can I suggest that we

11     defer to this one while you call the live

12     witnesses, and maybe Ms. Cornett will come in?

13          MR. REUBEN:  Mr. Delaney, it's two hours

14     late already.  I'm happy to do that.

15          MR. DELANEY:  Maybe she'll show up.  Maybe

16     the state police will get more detail on how she

17     was served.

18          MR. TURNER:  I already called the trooper.

19     He told me he personally served all four people

20     last night and has personal signatures on the

21     four people you wanted here.

22          HONORABLE TODD ROKITA:  Go on with your

23     next witness.

24          MR. REUBEN:  I will.  I first call

25     Mr. David Nibbs, please.
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1          HONORABLE TODD ROKITA:  Mr. Nibbs.  If we

2     can clear the way for Mr. Nibbs, please.

3          Good morning, Mr. Nibbs.  Thank you.

4          Can you stand and be sworn.

5                     DAVID NIBBS,

6 having been duly sworn to tell the truth, the whole

7 truth, and nothing but the truth relating to said

8 matter was examined and testified as follows:

9

10 CROSS-EXAMINATION,

11     QUESTIONS BY MR. LAWRENCE REUBEN:

12          HONORABLE TODD ROKITA:  You're going to be

13     asked some questions for the purposes of

14     rebuttal to an argument that's been presented by

15     the respondent in this case.

16          I want you to understand that this is in no

17     way a reflection on you or your work, or this

18     issue is not necessarily about your performance.

19          As Secretary of State, I want to thank you

20     for your service as an inspector.

21          Proceed.

22          MR. REUBEN:  Thank you very much, sir.

23 Q   Mr. Nibbs, you executed an affidavit that has

24     been introduced into evidence this morning as

25     Respondents Exhibit No. 8.
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1          Is that your signature on the second page,

2     sir?

3 A   Yeah.

4 Q   I'm sorry?

5 A   Yes.

6 Q   When did you sign that affidavit?

7 A   On that Tuesday, I believe.

8          THE REPORTER:  You're going to have to keep

9     your voice up or face this way.

10 Q   Where did you sign this affidavit?

11 A   In the office of Mr. Brooks.

12 Q   How was it you came to go to Mr. Brooks' office

13     to sign this affidavit?

14 A   Well, I was called to come in and give an

15     affidavit.

16 Q   Did Mr. Brooks prepare this for you?

17 A   We did it together.

18 Q   Well, but he typed it up for you?

19 A   Right.

20 Q   Now, this affidavit says that in paragraph 4,

21     "Some of the absentee ballots which were

22     delivered to the polling site were rejected by

23     the M-100 machine when I" -- referring to you,

24     sir -- "tried to run them through the machine."

25 A   Right.
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1 Q   How many?

2 A   I think it was 18 or 19.

3 Q   So 18 or 19?

4 A   I don't remember right off the top.

5 Q   But 18 or 19 is your best recollection, sir, of

6     what you meant by "some"?

7 A   Uh-huh, right.

8 Q   Now, in paragraph 5 you said, "I was instructed

9     by the inspector hotline to have the ballots

10     remade."

11          Do you remember that testimony?

12 A   Correct.

13 Q   Who was the inspector hotline?  What is that?

14 A   If there's a problem --

15 Q   Yes, sir.

16 A   -- you call for further instructions.

17 Q   You call your ward chairman?

18 A   No, I call --

19 Q   Are you sure?

20 A   I'm positive.

21 Q   Who was it that you spoke with?

22 A   I don't recall right offhand.

23 Q   Do you remember what the number was?

24 A   Yeah, I got it in my cell phone.

25 Q   All right.  Can you tell us what it was?
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1 A   Area code 317 327-2000.

2 Q   And when you called that number, they answered

3     "clerk's office" or "election board"?

4 A   Election board.

5 Q   Do you remember the individual you spoke with?

6 A   No.

7 Q   What do you remember telling that individual,

8     whoever it was you spoke with?

9 A   I informed him that the ballots we've

10     received -- the absentee ballots we received

11     from the nursing home, my M-100 would not accept

12     them.

13 Q   And that's all you told them at that point?

14 A   Correct.

15 Q   And what were you then told in response?

16 A   To check and make sure it was the correct ballot

17     for my precinct.

18 Q   Did you do that?

19 A   We did that.

20 Q   And then what happened?

21 A   They didn't coincide.

22 Q   And what did the inspector hotline then tell you

23     next to do?

24 A   Well, we thought about doing a remake.

25 Q   Excuse me, sir.  Is that what the inspector
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1     hotline told you to do?

2 A   Yes.  Said we would do a remake and transfer all

3     votes from the rejected ballots to our ballot.

4 Q   That's what somebody from the hotline told you

5     to do?

6 A   Yes.  And I instructed my clerks to proceed with

7     that procedure.

8 Q   Where did you get the ballots that you used to

9     remake the ones that were rejected?

10 A   The ballots that I had picked up to use at my

11     precinct.

12 Q   What do you mean?  Can you explain that further?

13 A   That I picked up from TEC after inspector

14     training.

15 Q   Before the election?

16 A   Right.

17 Q   And these were extra ones you had on hand for

18     emergencies and such?

19 A   Correct.

20 Q   After you told your clerks, one of whom was

21     Theresa Cornett -- you told them to do what

22     again, sir?

23 A   I told them to transcribe from the rejected

24     ballot to our ballot.

25 Q   And who was the other clerk?  You identified
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1     Theresa Cornett.  Who was the other one?

2 A   Ms. Ryan.

3 Q   Is that the lady sitting back here?

4 A   Uh-huh.

5 Q   Is there any reason you didn't identify her on

6     your affidavit?

7 A   No, no specific reason.

8 Q   So when you told them to do what you now told

9     them -- you said you told them to do, did you

10     oversee that process?

11 A   Well, I was there.

12 Q   No, sir, did you --

13 A   I was in the process of doing other things.

14 Q   So you did not personally observe them --

15 A   No.

16 Q    -- doing what you instructed them to do?

17 A   No.

18 Q   Did there come a time when they gave you back

19     the ballots that they had remade?

20 A   Yes.

21 Q   Did you inspect those yourself?

22 A   Well, I made sure that they were all filled out,

23     yeah.

24 Q   Well, did you personally compare the remade

25     ballots with the ballots that had been rejected?
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1 A   No, I didn't.

2 Q   Did you personally observe whether or not even

3     on those remade ballots, that the clerks had put

4     "remade," or "duplicate," or something to

5     identify the ballot that they had then just

6     remade?

7 A   I went through a few and I noticed "remake" was

8     on there.

9 Q   Did you go through them all?

10 A   I couldn't say I went through them all.

11 Q   So you don't know whether all of them were

12     marked with "remake" or not?

13 A   No.

14 Q   Do you know whether or not on any of those

15     ballots that were remade, the party that is

16     Republican, or Democratic, or Libertarian, the

17     parties had their oval or their emblem darkened

18     in contrast to the --

19 A   Rejected ballot?

20 Q    -- rejected?

21 A   No, I can't say that.

22 Q   So we don't know whether or not there were in

23     fact votes cast for a straight party, do we?

24 A   No.  The clerks might remember.

25 Q   Mr. Nibbs, we all do understand this is several
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1     weeks out, this is not something that you could

2     have anticipated to keep records of.  This has

3     been an ordeal for both sides, and I'm sure

4     people have been beating on you for information.

5          I appreciate your presence and cooperation.

6     We're not trying to scare you away from being an

7     inspector next time.  And let me say, as I made

8     the very negative comment about the person a

9     moment ago, I appreciate your honoring the

10     subpoena, and Mrs. Ryan back here doing the

11     same, because the system only works when we

12     honor it voluntarily.

13          So regardless of the outcome of this

14     proceeding, I respect your involvement and hope

15     you continue, even though I wouldn't want to

16     listen to me anymore either.

17          After you got those ballots back, you said

18     in your affidavit here, "The original rejected

19     absentee ballots were placed in the inspector

20     box and returned with the rest of the election

21     day materials."

22 A   Correct.

23 Q   Did you actually, personally, put those original

24     rejected absentee ballots into the inspector

25     box?
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1 A   Correct.

2 Q   And where are those ballots now?

3 A   Where they are now, I do not know.  I returned

4     them.

5 Q   So your involvement, is it fair to say,

6     concluded with what you now said, was you put

7     the original ballots back in the box, whatever

8     happened to them later you have no information

9     about?

10 A   That's right.

11 Q   Do you understand there are 17 missing ballots?

12 A   That's what I hear.

13 Q   That's what you hear.

14          Do you have any way to correlate, any way

15     to identify the 17 missing ballots with any of

16     the spoiled ballots with any of the other

17     ballots that you heard Mr. Brooks discuss a few

18     minutes ago?

19 A   No, I wouldn't.

20 Q   It would all be speculation, right?

21 A   Well, I don't know.

22 Q   I understand that.  I understand that, sir.

23          Do you recall, Mr. Nibbs, what time you

24     personally arrived at the poll that day?

25 A   About 5:00.
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1 Q   Pretty early, wasn't it?

2 A   Oh, yeah.

3 Q   County is paying you big bucks to do it, right?

4 A   Huh -- yes.

5 Q   Do you recall what time the poll actually

6     opened?

7 A   Six.

8 Q   Were both of your machines -- did you have two

9     machines there?

10 A   I had two.

11 Q   Did both of your machines function at that time?

12 A   Yes.

13 Q   The Ivotronic and the M-100?

14 A   Right.

15 Q   I want to hand you, sir, what's been marked

16     previously as Respondent's, that is Mr. Elrod's,

17     Exhibit No. 5, and that document is a printout

18     of material, and has a couple signatures in the

19     right-hand corner.

20          Do you recognize that document, sir?

21 A   Absentee Ballot Activity Report -- yes.

22 Q   Do you remember seeing it earlier?

23 A   Yes, during the day of the election.

24 Q   During the day of the election?

25 A   Uh-huh.
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1 Q   Do you remember seeing it since the election?

2 A   No.

3 Q   Now, is that signature on the bottom right-hand

4     corner a signature you recognize?

5 A   Yeah, it looks like it might be mine.

6 Q   It might be yours?

7 A   Uh-huh.

8 Q   Can you state with certainty that it is yours or

9     is not yours?

10 A   I'm pretty sure.

11 Q   Would you like to see the original?

12 A   Uh-huh, uh-huh.

13          MR. REUBEN:  Mr. Chairman, do you have the

14     original?

15          HONORABLE TODD ROKITA:  Yes.  And this is

16     not admitted.  I don't think there is an

17     original.

18 A   This is the one that they brought to me when

19     they brought the absentee ballots in.

20 Q   Do you recall, Mr. Nibbs, when it was that you

21     signed where your right thumb is on Exhibit

22     No. 5?

23 A   When it was that I signed it?

24 Q   Yes, sir.

25 A   After they delivered the absentee ballots.
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1 Q   Would it be during the day on election day?

2 A   Uh-huh.

3 Q   Before the polls closed?

4 A   Correct.

5 Q   Did any activity take place after you received

6     that document and signed it with regard to any

7     absentees?

8 A   Yes, they even took cards to compare them to the

9     ballots.

10 Q   Would the document No. 5, after you signed it,

11     Mr. Nibbs, do you recall what you did with it?

12 A   With this (indicating?

13 Q   Yes, sir.

14 A   Put it -- I think I put it in the absentee

15     ballot envelope.

16 Q   In the original one?

17 A   Right.

18 Q   Do you recall where that -- you put it in your

19     big travel box, what we call it?

20 A   Uh-huh.

21 Q   That went back along with the missing absentee

22     ballots?

23 A   Correct.

24 Q   Have you seen that document since then?

25 A   No.
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1 Q   Before today?

2 A   No.

3 Q   Did Mr. Brooks show it to you in the office that

4     day you signed the affidavit?

5 A   I don't recall.

6 Q   Did he show you any other documents that day?

7 A   No.

8 Q   So you just went in there and signed the

9     affidavit after speaking with him?

10 A   After reading it and going over it with him.

11 Q   Thank you, sir.

12          Let me call your attention to some other

13     document which you may have seen during election

14     day, an absentee ballot manifest.

15          Do you remember that term?  Do you remember

16     that term, an absentee ballot manifest, you

17     know, the document that lists the absentee

18     ballots on it?

19 A   Uh-huh.

20 Q   Do you recall seeing that document?

21 A   Yes.

22 Q   Do you recall what you did with it after you saw

23     it?

24 A   I don't recall what happened.

25 Q   Did you put it -- do you recall putting it in
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1     the box?

2 A   All the materials were put in the box.

3 Q   When you say "all materials," does that include

4     that manifest?

5 A   That's right.

6 Q   Do you recall signing the manifest like you

7     signed that document there?

8 A   Yes, yes.

9 Q   Have you seen it since?

10 A   No.

11 Q   Do you want to see it?  I'll give you a copy if

12     I can find it.

13          Pass the witness.

14          HONORABLE TODD ROKITA:  I'll allow redirect

15     only to the extent of the cross that was

16     offered.

17          MR. BROOKS:  Right, I understand.  This is

18     why an affidavit process is very useful because

19     I don't know that we've learned one new thing

20     other than what was in his affidavit.

21 REDIRECT EXAMINATION,

22     QUESTIONS BY MR. DAVID BROOKS:

23 Q   Mr. Nibbs, first of all, thank you so much for

24     coming in.  Appreciate all you did.

25          Would you maybe confirm for the Commission,
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1     you and I have had several conversations leading

2     up to your affidavit.

3          Do you recall those?

4 A   Oh, yes.

5 Q   Pretty excited for me to call you again, I

6     imagine, huh?  Never mind.

7          Were you in the office when you did your

8     affidavit when Ms. Cornett was also there?

9 A   Right.

10 Q   Did you hear us discuss what was going into her

11     affidavit?

12 A   I vaguely remember.

13          HONORABLE TODD ROKITA:  I'm sorry, could

14     you speak a little louder.

15 A   I vaguely remember some of it.

16 Q   Right.  But the things that she said in her

17     affidavit were not inconsistent with anything

18     you've said; that is, even though she knew some

19     things and you knew some, there was nothing that

20     was inconsistent with your stories.

21          MR. REUBEN:  I'm going to object to this

22     one.  We getting into hearsay on hearsay on a

23     document I am trying to exclude.

24          And I understand we're --

25          MR. BROOKS:  How many hearsays can we get
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1     from that?  I mean, I'm just asking him if his

2     story was consistent with her story.  He was

3     there.  He heard it.  We've got a little too

4     many layers of hearsay in your objection.

5          HONORABLE TODD ROKITA:  We're not in the

6     court of law.  We're not bound by the Rules of

7     Evidence, but I do want you to limit your

8     questions, directly relevant to the questions by

9     Mr. Reuben.

10 Q   I'm going to hand you what we already marked

11     as --

12          MR. BROOKS:  Is the Cornett one No. 7?

13 Q   I am going to ask you to look through that real

14     quick and --

15          MR. REUBEN:  I did not do that.  I did not

16     bring the Cornett affidavit in, and you just

17     admonished him to ask questions based upon my

18     question, not on some other document.

19          HONORABLE TODD ROKITA:  Are you building a

20     foundation here?

21          MR. BROOKS:  Yeah.  He happened to have

22     been there.  We're going to have some questions

23     as to the credibility of my witness because

24     she's not here.  Mr. Nibbs was there.  This is,

25     again -- we'll be longer dealing with the
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1     attorney's, Mr. Reuben's, objections than these

2     two or three questions I've got.

3          HONORABLE TODD ROKITA:  Just because we

4     hear something, doesn't mean these commissioners

5     have to give it any weight, either.  We have

6     discretion on how much weight we give something.

7          You did bring up Ms. Cornett, so go ahead.

8 Q   Is there anything in this story, in this

9     affidavit that is inconsistent with what you

10     remember as the conversation of what you

11     remember happened on election day?

12 A   No.

13 Q   And I just want to make sure that you -- as I

14     understand your testimony, you actually gave the

15     ballots that were rejected from the nursing home

16     to the clerks, right?

17 A   Yes.

18 Q   And they gave them back to you?

19 A   Yes.

20 Q   So there's no question that the ones that were

21     remade, in your mind, were not -- they were the

22     ones from the nursing home?

23 A   Correct.

24

25          MR. BROOKS:  That's all I have.
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1          Thank you very much, Mr. Nibbs.

2          HONORABLE TODD ROKITA:  Any remaining

3     cross?

4          Mr. Nibbs, thank you very much for your

5     service, not only at the polls, but here today.

6     You really helped the process.

7          HONORABLE TODD ROKITA:  Mr. Reuben.

8          MR. REUBEN:  I next call Theresa Cornett.

9          HONORABLE TODD ROKITA:  I don't see

10     Theresa.

11          MR. REUBEN:  I move to strike her

12     affidavit.

13          MR. BROOKS:  Mr. Chairman, can I respond to

14     that?

15          HONORABLE TODD ROKITA:  Go ahead.

16          MR. REUBEN:  Unless you represent her, I'm

17     not sure --

18          HONORABLE TODD ROKITA:  Go ahead.

19          MR. BROOKS:  It's clear that this

20     Commission has historically accepted affidavits.

21     That affidavit has got all the right notary

22     stuff on it, it's been -- we had her in.  We've

23     done all the right things to have that evidence

24     here.

25          Now, Mr. Reuben is saying that somehow,
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1     because he doesn't have her here for

2     cross-examination, that that eliminates the

3     longstanding practice of accepting affidavits.

4          I would suggest it does not.  But more

5     importantly, it has not been a mystery to

6     anybody in this room that 30-1 had problems.  It

7     was in the paper.  Everybody hovered around 30-1

8     when we did it.

9          My point is, that if Mr. Reuben wanted to

10     know what was going on, he could have -- all

11     these people, all public record people, they're

12     listed on the forms.  They have phone numbers.

13     And my point is we went through a big deal about

14     can we get subpoena power, or whatever.  And so

15     he's known about the people involved at this

16     election board were the people who could answer

17     these questions for weeks.

18          HONORABLE TODD ROKITA:  Okay.

19          MR. BROOKS:  And he is at 10:00 at night

20     trying to get somebody served.

21          HONORABLE TODD ROKITA:  To Mr. Delaney's

22     point, do you have any other witness?

23          MR. REUBEN:  Let me go further for just one

24     moment.

25          Mr. Brooks is suggesting that I didn't do
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1     anything else.  First of all, he's wrong.  I

2     called Nibbs a couple times, he never returned

3     my phone call.  I can't force him to return my

4     phone call, but he didn't.

5          So Mr. Brooks' calculation about my

6     investigation is nonsense.  Furthermore, this

7     Commission has a subpoena issued.  Now, by

8     statute, the Commission could not that.  We had

9     discussion about it.  Whether a subpoena got

10     issued at 10:00 last night or 8:00 this morning,

11     this witness had an obligation by law to be

12     here.  That cannot supersede that affidavit.

13          Yes, we've had affidavits admitted before.

14     I don't question that.  But at the same time,

15     I've got a right by law to subpoena that person,

16     and I did, and I have.  And she's two plus hours

17     late.

18          Having said that, we have a right to be

19     able to have that person here to impeach her own

20     affidavit, or at least exam her about it.  I'm

21     not making up the law as I go along here.  That

22     he doesn't like it --

23          HONORABLE TODD ROKITA:  Thank you.

24          Do you have another witness to call?

25          MR. REUBEN:  Yes, I do.
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1          HONORABLE TODD ROKITA:  Go ahead.

2          MR. REUBEN:  Mrs. Ryan.  Come on up, ma'am.

3                    THERESIA RYAN,

4 having been duly sworn to tell the truth, the whole

5 truth, and nothing but the truth relating to said

6 matter was examined and testified as follows:

7 DIRECT EXAMINATION,

8     QUESTIONS BY MR. LAWRENCE REUBEN:

9          HONORABLE TODD ROKITA:  Thank you, also.

10     Just like we indicated to Mr. Nibbs, thank you

11     for your service.  This process is not about you

12     or the performance you did or didn't do.  I just

13     thank you for being here and continuing to help

14     us determine who received the highest number of

15     votes, just like you did on election day.

16          THE WITNESS:  Okay, Mr. Rokita.

17          HONORABLE TODD ROKITA:  Thank you.  Mr.

18     Reuben is going to have some questions for you.

19 Q   Good morning, ma'am.

20 A   Good morning.

21 Q   Could you please spell your first name for the

22     reporter.

23 A   T-H-E-R-E-S-I-A.

24 Q   Can you give the reporter your last name also,

25     ma'am.
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1 A   R-Y-A-N.

2 Q   And Mrs. Ryan, did you serve the precinct of

3     30-1 on election day?

4 A   Yes, I did.

5 Q   Could you tell the Commission, please, what

6     role, what capacity you served in that day?

7 A   Democratic clerk.

8 Q   Were you there from the hours the polls opened

9     until the hours the polls closed?

10 A   Yes, I was.

11 Q   Was there also a Republican clerk there that

12     day?

13 A   Who?

14 Q   A Republican clerk?

15 A   Yes.

16 Q   Do you recognize the name Theresa Cornett?

17 A   Yes.

18 Q   Was she the Republican clerk?

19 A   Right next to me.

20 Q   All day long?

21 A   Yeah.

22 Q   Now, during that day you said you were there,

23     and you said you were there from opening to

24     closing, correct?

25 A   Always.
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1 Q   Did Mrs. Cornett or Ms. Cornett leave during any

2     time that day, that you can recall?

3 A   Yes.

4 Q   Can you tell the Commission, please, when

5     approximately it was that Clerk Cornett left the

6     poll?

7 A   I don't know for sure, but she left to go vote.

8 Q   Do you recall how long that took her,

9     approximately?

10 A   I would assume about and hour, hour and a half.

11 Q   And during that time, was there a replacement

12     clerk or just you?

13 A   No.

14 Q   Just you?

15 A   I did it myself.

16 Q   So, again, for this hour, hour and a half, you

17     were the only clerk there?

18 A   Yes.

19 Q   Now, did there come a time during the day when

20     you learned or had reason to believe that some

21     ballots that had been cast, absentee ballots,

22     from the nursing home we talked about, were

23     rejected?

24 A   Yes.

25 Q   When during the day, if you recall, Mrs. Ryan,



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 670

1     that you learned that those ballots had been

2     rejected?

3 A   When he brought them in, we take them out of

4     envelopes put in AB, absentee ballot, and

5     initial them and then put them back and give

6     them to the inspector.

7 Q   Do you have any recollection, Mrs. Ryan, of when

8     during the day the activity you just now

9     described took place?

10 A   It was before lunch, so probably, I don't know,

11     about 11:00 maybe.

12 Q   During the time you did that, were you and Clerk

13     Cornett both present?

14 A   Yes.

15 Q   Now, after you separated the ballots, as you've

16     now described, and you gave them to the

17     inspector -- is that correct?

18 A   Yes, we did.

19 Q   -- did you see what the inspector did with these

20     ballots?

21 A   He tried to put them in the machine and it spit

22     them back out.

23 Q   You saw him put them in the machine?

24 A   Yes, I did.

25 Q   And you saw the ballot --
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1 A   Shot back out.  Yep.  Bad machine.

2 Q   Only one of us can talk at a time here.

3 A   I like the other machine better.

4 Q   That lady can only get us one at time, okay.

5          When the ballots were spit out by the

6     machine, I think you said, did you see what the

7     inspector did with those ballots?

8 A   Well, no.  He talked to -- one of the judges

9     talked to him.  I didn't pay any attention to

10     it.

11 Q   Did there come a time, then, when the inspector

12     gave you and Clerk Cornett those rejected

13     ballots?

14 A   Yes.

15 Q   Do you recall approximately when during the day

16     that was?

17 A   I don't know.  In the afternoon sometime, yeah.

18 Q   Do you recall what Inspector Nibbs, the

19     gentleman who just now testified, what he told

20     you and Clerk Cornett with regard those rejected

21     absentee ballots?

22 A   To void them.  The judge voided them and we

23     redone.

24 Q   What do you recall doing with the original, that

25     is the ballots that are rejected, what do you
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1     recall doing with those after you acted as you

2     did?

3 A   Gave them to the judge across the table from us,

4     and she voided them.

5 Q   The who?

6 A   The judge.

7 Q   Judge, okay?

8 A   Ward judges.

9 Q   And the judge voided them?

10 A   Yes.  She put "void."

11 Q   And you saw the judge write "void" on them?

12 A   Yes, I did.

13 Q   Did you see what the judge did with those

14     rejected voided ballots after she marked "void"

15     on them?

16 A   No, I didn't.  I probably was talking.  No, I

17     didn't see.

18 Q   Do you recall what you did, or that you and

19     Clerk Cornett did with the ballots you remade,

20     as you said you did just now?

21 A   Yeah, we gave them to the inspector.

22 Q   Mr. Nibbs?

23 A   Yeah.

24 Q   Do you recall what he told you and Clerk Cornett

25     again, with regard to how you should remake
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1     those ballots?

2 A   Yes, he just told us to check them off.  You

3     know, put the little thing in there and copy

4     them.

5 Q   Did he give you -- best of your recollection,

6     and as I said to Mr. Nibbs, it has been some

7     time ago now, and these are things that are easy

8     to forget, and you didn't take notes and

9     expected to be called and have to listen to all

10     these people talk about this thing.

11 A   I wish I took notes now.

12 Q   Can't turn the clock back.

13          Can you tell us, though, as best you can

14     recall, as specifically as you can recall, what

15     Mr. Nibbs -- Inspector Nibbs told you and Clerk

16     Cornett as you were going through this rejected

17     ballot?

18 A   Put our initials on the bottom.

19 Q   Did he tell you, again, as specifically as you

20     recall, how to actually mark the ballot?

21 A   Yes.

22 Q   What do you recall him telling you?

23 A   It wasn't exactly him, it was the Republican

24     ward chair told us to go ahead and mark them.

25 Q   Republican ward chair?
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1 A   Yes.

2 Q   Did Inspector Nibbs tell you anything in

3     addition to the what the ward chairman told you?

4 A   No.

5 Q   So he never spoke directly to you?

6 A   But I did ask the ward chair where the Democrat

7     ward chair was at.

8 Q   What do you recall the Republican ward chairman

9     telling you and Clerk Cornett with regard to how

10     to mark the ballot?

11 A   He said just go ahead and do it.

12 Q   Nothing more specific?

13 A   No.

14 Q   How did you and Clerk Cornett decide how to

15     remake the ballots?

16 A   We just copied them, okay, and then we put the

17     initials on the bottom -- our initials on the

18     bottom.

19 Q   Those are the ballots that had an election for a

20     race not part of your district, right?

21 A   Yep.

22 Q   Did you see any markings on those ballots for

23     those candidates who are not running in your

24     district?

25 A   No.
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1 Q   Okay.

2 A   We had the wrong ballots, first of all, from the

3     nursing home.

4 Q   Right.  But were any of those wrong ballots

5     marked with candidates who were not part of your

6     district race?

7 A   No.

8 Q   Were there any straight tickets?

9 A   Yeah, we had -- I think we had four or five

10     straight Democratic tickets, yeah.

11 Q   How did you mark those on the new ballot?

12 A   We just copied that other thing and put it over

13     here.

14 Q   Then you initial them?

15 A   Yeah, we both initialed them.

16 Q   Do you recall whether you initialed them on the

17     front or back, or how you did that?

18 A   We put them down on the bottom on the front.

19 Q   You weren't holding yourself out as the kind of

20     clerk that initials for underneath the county

21     clerk's area where those boxes are?

22 A   No, I've been there 40 years.  I never do that,

23     no.

24 Q   You know how to do this?

25 A   Yes, I know how to do it.
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1 Q   After you made those remakes, did you identify

2     the remakes with any particular language so they

3     could be identifiable as remakes?

4 A   No.

5 Q   You say that after you did remake those ballots,

6     you gave the originals to the judge?

7 A   Yeah, we gave them to the judge, and then she

8     gave them to the inspector.

9 Q   Did you see her do that?

10 A   Yeah.  She walked over there, so I imagine she

11     did that.

12 Q   Do you know where those ballots are now?

13 A   No, lost.

14 Q   Do you have any idea what happened?

15 A   Probably someplace in trash can.

16 Q   But as far as you know, you don't know where

17     they are?

18 A   No, I don't.  Absolutely not.

19 Q   Have you seen those ballots since you gave them

20     to the judge?

21 A   No.

22 Q   Now, Mr. Nibbs a few minutes ago testified that

23     he instructed you and Clerk Cornett how

24     to -- what to do with those remade ballots -- I

25     mean the rejected ballots.
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1 A   Right.

2 Q   That's not true, is it?

3 A   Well, kind of.

4 Q   Did he or did the ward chair?

5 A   The ward chair told us to go ahead and do them.

6     He talked to him and he said it's all right to

7     go ahead and do them.

8 Q   But your initial instructions were from the ward

9     chair?

10 A   Yes.

11 Q   Republican ward chair?

12 A   Yeah, because I asked him where the Democrat

13     ward chair was at.

14 Q   The answer you got?

15 A   He laughed.  He went, "Ha, ha."

16          MR. REUBEN:  I'll pass.

17          HONORABLE TODD ROKITA:  Mr. Brooks.

18          MR. BROOKS:  Give me one second.  I

19     apologize.

20          MR. REUBEN:  May I ask one omitted?

21          HONORABLE TODD ROKITA:  One omitted?

22          MR. REUBEN:  One omitted question.

23          HONORABLE TODD ROKITA:  Yes.

24 Q   What time did the poll open on election day?

25 A   6:00.
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1 Q   Were both machines working?

2 A   Huh?

3 Q   Were the Ivotronic and the M-100 both working

4     that hour?

5 A   I imagine because I got my book ready, so.

6          MR. REUBEN:  Thank you?

7          THE WITNESS:  That's it?

8          MR. REUBEN:  That's it.

9          HONORABLE TODD ROKITA:  That's it for now.

10          THE WITNESS:  I was ready to fly.

11          This is the first time in 40 years I have

12     been questioned.  How you like that?

13          HONORABLE TODD ROKITA:  Well, again, thank

14     you for your service.  Especially for 40 years.

15          THE WITNESS:  Forty years.  Same precinct.

16          HONORABLE TODD ROKITA:  Again, you're not

17     being questioned because of your performance.

18          THE WITNESS:  Oh, I know, I know.  I work

19     for the government, too.  I know how it works.

20          HONORABLE TODD ROKITA:  We'll let

21     Mr. Brooks go forward.

22          MR. BROOKS:  I, too, want to apologize that

23     you've had to drag yourself -- or be drug down

24     here to do this.  We appreciate the work that

25     you do on election day, and we don't have any



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 679

1     questions.

2          THE WITNESS:  Oh, really, hmm.

3          MR. BROOKS:  I didn't ask that you be down

4     here.

5          THE WITNESS:  That's fine, that's fine.

6     Who's going to pay me my day off?

7          HONORABLE TODD ROKITA:  Mrs. Ryan, thank

8     you very much.

9          MR. BROOKS:  Mr. Chairman, can I report to

10     you that I have located Mrs. Cornett.  She tells

11     me that he was served with a subpoena last

12     night.  She does not have independent

13     transportation.  She said that she left a

14     message, whatever number she thought

15     Mr. Reuben -- I don't even know what was with

16     the subpoena, whatever number, she said she left

17     a message.  But in any event, if we can get her

18     transportation, she is available.  She doesn't

19     have a car.

20          Now that I think about it, she had to get a

21     ride to get to my office.

22          HONORABLE TODD ROKITA:  The way I look at

23     this issue, they have until the close of this

24     precinct to do that.  To the issue of striking

25     the affidavit because the witness isn't here
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1     now, I would vote on a motion that that's

2     irrelevant, but in our discretion it can go to

3     the weight of the matter, to admit the

4     affidavit.  The Commission has discretion how

5     much weight to give it.  That's where the

6     witness can be helpful.

7          MR. BROOKS:  I obviously --

8          HONORABLE TODD ROKITA:  I don't intend to

9     hold the precinct open.

10          MR. BROOKS:  I see.

11          HONORABLE TODD ROKITA:  Mr. Reuben has the

12     floor.  Do you have any other arguments to make?

13          MR. REUBEN:  The challenges for the

14     witnesses that I wanted to have today have now

15     been called, but for those who have been

16     subpoenaed.

17          HONORABLE TODD ROKITA:  The record is clear

18     there.

19          MR. REUBEN:  I guess I want to go back now

20     that we have actual testimony from people who

21     were there.  It's all been confirmed now, that

22     the ballots were there originally, they were

23     kicked out by the machine, rejected by the

24     machine, however you want to call it.  Somebody

25     told these people to remake those ballots,
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1     whether it was the ward chair, which probably is

2     inappropriate, or whether it was the inspector,

3     which would have been appropriate.  They remade

4     those ballots.  They don't know how many.

5          The only witness who was here to testify

6     about it doesn't know how many.  She said they

7     didn't put "remake" on them.  She said they

8     initialed them.

9          But be that all as it may, it is clear that

10     the 17 missing ballots we're looking for are

11     still missing, and those are enough to turn this

12     election around one way or the other.

13          We had 34 absentees that went through the

14     book.  We've got 10 Mahern, we've got 7 Elrod.

15     There is no reconciling of the other 17, period.

16     19 here, 12 there.  The numbers don't add up any

17     way Mr. Brooks wants to try to massage them.

18          The information he has given here now

19     shows, frankly, with all due respect to him, a

20     line of who got ballots and how they applied for

21     them, but it doesn't show us where the ballots

22     are now.

23          Mr. Nibbs' testimony is that he put them in

24     the traveling case and off they go.  I don't

25     question that testimony for a moment, but
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1     they're gone.

2          The clerk that handled them for remake,

3     said she gave them to the judge, who gave them,

4     she believes, to Mr. Nibbs.  They're still gone.

5     No one knows where they were.

6          The question about the approximate number

7     of ballots or votes that were cast in this

8     precinct cannot be determined.  We have 17 that

9     are missing.  And for him now to say, "Well,

10     gee, we should not only lose those 12, but take

11     away 5 others that are undetermined, then take

12     away 12 that have remark markings on them, and,

13     oh, by the way, somehow or another extrapolating

14     some number, Mr. Brooks is now saying penalize

15     Mahern more, take 5 more away from them, then

16     we'll have our 17."

17          With all due respect, that's an insult to

18     all of our -- there is no way to identify 5

19     other votes out of the clear blue sky, and

20     that's what he's asking you to do to reconcile

21     the 17.

22          There's no way that these -- this is now

23     the recount, not the contest.  There's no way

24     that these numbers can be calculated.  It's

25     unfortunate, it's a terrible situation.  We've
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1     all agreed that things happened in 30-1 that are

2     a bar exam for election people.  But

3     nonetheless, it did happen and we've got to find

4     out where to make it work.

5          Now, the only other thing that we think you

6     can do with those 17, they can be identified.

7     We think those 17 people, whose ballots now have

8     gone someplace in cyberspace, should be entitled

9     to vote.  They've been denied -- they did

10     everything they could do.  They did everything

11     they could do, and their ballots are just plain

12     gone.  And we have no way to know how they

13     voted.

14          I haven't talked to these people.  I don't

15     know about Mr. Brooks.  But the voters I didn't

16     go out looking for.  But we've got these votes

17     that make this precinct uncalculable if there's

18     such a way to phrase it.

19          HONORABLE TODD ROKITA:  Just a second, let

20     me clarify.  You're arguing that of the 35 or 34

21     ballots, you were able to find the original

22     ballots of how many of those 35?

23          MR. REUBEN:  Seventeen.

24          HONORABLE TODD ROKITA:  Seventeen.

25          MR. REUBEN:  Yeah, 17 out of 34.
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1          HONORABLE TODD ROKITA:  Okay, 17 out of 13.

2     And with regard to the rest of those 34, there

3     are remade ballots or other kind of absentee --

4          MR. REUBEN:  We don't know that.  Because

5     there's no trail to correlate --

6          HONORABLE TODD ROKITA:  If that's the case,

7     where do you think Mr. Brooks' stack of remakes

8     come from?

9          MR. REUBEN:  I don't question they come

10     from somewhere.  We can't correlate them.

11          HONORABLE TODD ROKITA:  But if it's not

12     those other 17, where else would you suggest

13     they come from if you've seen all the other

14     original ballots?  You were at the recount of

15     the SBA.

16          MR. REUBEN:  Yes, I was.  Mr. Rokita, they

17     may be there, but the problem is being able to

18     be sure, and that's the reason that there has to

19     be a trail between a remade and the ballot as

20     being remade.

21          In order to be sure that the voter's intent

22     and voter's conduct on the rejected ballot is

23     the same thing on the remade.  Without being

24     able to --

25          HONORABLE TODD ROKITA:  I was just
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1     wondering if you had an alternative explanation

2     from where those ballots come from if not those

3     17.

4          MR. DELANEY:  Hold on.  We get to the 17,

5     if I understand, by taking 12 remades and then

6     finding 5 of 7 uninitialed.  I'm making some

7     assumptions.  I think that's how we're getting

8     to the 17.

9          Let me ask you this:  You're talking about

10     the recount.  Let me go to the bottom line.  As

11     to the recount, your position, I assume, is that

12     we should leave the count the way it is in the

13     precinct.

14          Is that what you're saying?

15          MR. BROOKS:  Excuse me.  But I was --

16          MR. DELANEY:  I was --

17          MR. BROOKS:  Wait a minute, though.  I just

18     listened to him, and he never said that.  You're

19     asking him leading questions about his position.

20          MR. DELANEY:  Not a leading question.  I

21     want to know his position.

22          MR. BROOKS:  You told him what his position

23     was a minute ago.

24          MR. DELANEY:  Who did?

25          MR. BROOKS:  You just stated a position he
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1     never said.

2          MR. DELANEY:  I'm asking him his position.

3     I don't know what his position is.  I think

4     we're talking about the recount right now, if I

5     heard right.

6          MR. REUBEN:  That's right.

7          MR. DELANEY:  What is it that your side

8     wants on the recount?

9          MR. REUBEN:  I would like to have those

10     voters vote.

11          MR. DELANEY:  You said, yes, that's your

12     solution.

13          MR. REUBEN:  That's what I've been saying

14     all along.

15          MR. DELANEY:  Mr. Brooks, you want to agree

16     that's what he said earlier.  That's not my

17     words.

18          His suggestion is that he wants those --

19     what is it, 17 people?

20          MR. REUBEN:  Yes, sir.

21          MR. DELANEY:  Who can be identified?

22          MR. REUBEN:  Yes, sir.

23          MR. DELANEY:  You want them to be given a

24     chance to vote.

25          MR. REUBEN:  Yes, sir.
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1          MR. DELANEY:  That's the answer to my

2     question.

3          HONORABLE TODD ROKITA:  But how do you know

4     those 17 people who voted weren't those remakes?

5          MR. DURNIL:  And that they, then, have the

6     opportunity to vote twice.

7          HONORABLE TODD ROKITA:  Can you prove that

8     definitely?

9          I mean, if we agreed with what your

10     solution was, how do we know they didn't vote

11     twice, then?

12          MR. REUBEN:  We don't.

13          HONORABLE TODD ROKITA:  So how can that be

14     a good solution?

15          MR. REUBEN:  The answer to the question is:

16     I don't know how those can be identified.

17          HONORABLE TODD ROKITA:  All right.

18          MR. DELANEY:  Wait a minute.  Now you're

19     telling us you can identify the 17 people.

20          MR. REUBEN:  We can identify them because

21     what we got here, Mr. Rokita, we got all 34 of

22     the absentee envelopes and the applications, and

23     we can go back now and see which envelopes are

24     empty.

25          MR. BROOKS:  It must be the 17 that he
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1     couldn't figure out when he said 17, 19, 18.

2          MR. REUBEN:  I've only said 17.

3          MR. DELANEY:  There are 17 envelopes and 17

4     affidavits which have no ballot within them.

5          MR. REUBEN:  That's the number

6     I -- regardless of what Mr. Brooks is now

7     saying, I have said 17 from the very beginning,

8     and I remained at 17 because 34 minus 17 is 17.

9          MR. DELANEY:  Let me back up.  Your

10     solution is to eliminate all 12

11     revotes -- remakes, and 5 of 7 uninitialed

12     ballots.

13          Is that right?  That's what you want us to

14     do?

15          MR. BROOKS:  I wouldn't phrase it exactly

16     that way, but, yes.

17          I mean, I wouldn't say get rid of 5 of 7

18     ballots because I don't know how you can attach

19     a particular ballot, but I think you need to get

20     5 of 7 votes.

21          MR. DELANEY:  Okay, 5 votes without

22     attaching it to any particular ballot.  Without

23     saying this particular ballot.

24          MR. BROOKS:  We know out of which 7 because

25     the votes are all the same.  It's not a lining
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1     up issue.

2          MR. DELANEY:  Now, I'm trying to focus

3     here.  We're on a recount right now.

4          Do either of you counsel have any advice to

5     me as to whether the suggestion of going out and

6     asking 17 people to vote is part of a recount?

7          MR. BROOKS:  That's clearly not.

8          MR. REUBEN:  I think it is.  Excuse me one

9     moment.

10          No, sir, I withdraw the comment.

11          MR. DELANEY:  So that's a

12     separate -- that's not a recount thing.

13          MR. REUBEN:  Correct.

14          MR. DELANEY:  That's another form of

15     relief.

16          MR. REUBEN:  Well, Mr. Delaney.

17          MR. DELANEY:  I'm back to where I was.  I'm

18     back to trying to close this piece up.

19          MR. REUBEN:  Let me direct your attention,

20     please, to 3-12-11-17-7.

21          HONORABLE TODD ROKITA:  3-12 --

22 A   3-12-11-17-7.

23          MR. DELANEY:  17-7.

24          MR. BROOKS:  It is .7, Mr. Commissioner.

25          MR. REUBEN:  I would suggest to you --
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1          MR. BROOKS:  Page 466.

2          HONORABLE TODD ROKITA:  That's a wonderful

3     idea.  If the parties would give us a page

4     number.

5          MR. DELANEY:  The only relief, if I read

6     into that, if you go to it, is throughout the

7     whole precinct.

8          MR. REUBEN:  Well, Mr. Delaney, if you look

9     at the paragraph immediately above it, where it

10     talks about you can't determine the approximate

11     number of votes.

12          MR. DELANEY:  I can read that.  If you say

13     this paragraph controls our life, the only thing

14     it specifically allows me to do is to say that

15     none of the ballots would count.

16          MR. REUBEN:  Yes, sir.

17          MR. DELANEY:  You're saying for the record

18     that's about as unattractive an option that I

19     can think of.

20          MR. REUBEN:  I don't like the option.

21          MR. DELANEY:  I can't think of a more

22     unattractive option.

23          I think what we need to do is count the

24     votes.  Close this precinct.

25          MR. DURNIL:  Recount the votes?
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1          MR. DELANEY:  I move that we reject the

2     challenge that was made to some, if I got it

3     right, 17 votes.

4          They're asking -- if I understand right,

5     the respondent is asking that 17 votes be

6     subtracted from the total, with some allocation.

7     You haven't told us how many votes would be

8     Mahern and how many will be Elrod.  I have a

9     feeling there would be more Maherns than Elrods.

10     And I'm suggesting we not do that.

11          HONORABLE TODD ROKITA:  I'll second that

12     for discussion.

13          MR. REUBEN:  What do we do with the 17

14     missing?

15          MR. DELANEY:  I think you kind of conceded

16     that's another issue, not a recount issue.

17          Right now we're just trying to do the

18     recount.

19          HONORABLE TODD ROKITA:  I second it for

20     discussion.

21          In that vein, I'm going to ask the State

22     Board of Accounts to go through their tally

23     sheet one more time, since they've heard this

24     discussion, if they have any more to add to it.

25          MR. BROOKS:  Before we take this vote,
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1     Ms. Cornett is on her way --

2          HONORABLE TODD ROKITA:  We're not voting on

3     it, we're just discussing.

4          MR. BROOKS:  I'm just saying, she is going

5     to be ready in 15 minutes.  I've got somebody

6     picking her up.  I don't want her to get here

7     and say "Thank you so much" and then take a ride

8     home.

9          I just want you to know that she is on her

10     way.

11          MR. DURNIL:  And when you're making your

12     response, can you just tick off the reasons why

13     you think these ballots shouldn't count?

14          MR. BROOKS:  Yes, I'm happy to do that.

15          These ballots are probably as tainted

16     procedurally from a safeguard point of view as

17     you possibly can.  We know that the vast

18     majority of them were assisted by someone else

19     who didn't properly fill out the oath and who

20     didn't -- and didn't fill out the right form.

21     So we know that's not good.  These people, 11 of

22     them, didn't even fill out their own ballot.

23     Those are flaws that I think call into question

24     the integrity of the process.  Those are

25     safeguards.
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1          Then we have the process in which they're

2     being remade.  You're supposed to write

3     "remade," you're supposed to write a serial

4     number so that you can see whether the intent

5     was actually there or not.  That's the general

6     purpose.

7          But those safeguards don't happen.  The

8     ballots are gone.  And the ballots originally

9     never had a Mahern/Elrod race on them.

10          So what you have is a statute that tells

11     you what to do on duplicates.  And you cannot

12     duplicate a ballot in this race from a ballot

13     that did not have the Mahern/Elrod race in it,

14     and that is why the statute says "not including

15     the uncounted votes."  Those are votes you can't

16     count because they're not in this district.

17     Those cannot be on there.

18          Then we go one step further because the

19     ballots are now gone.  You can't even verify

20     that they were legitimate absentee ballots to

21     start with.

22          There is not a single safeguard from the

23     top of the food chain to the bottom of the food

24     chain that has been complied with.

25          The original ballots are gone, so we can
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1     not determine whether there was any kind of

2     intent or not, but I submit to you that the

3     statute and the logic of this situation is you

4     cannot take a vote from a ballot that does not

5     have Elrod or does not have Mahern and have

6     somebody transfer it onto these new ballots

7     magically providing them with votes, either one

8     of them.  It just cannot happen.

9          I mean, you're presuming to know what was

10     in that person's mind when they never had an

11     opportunity to look down the list and do what

12     hundreds of people did in this district.

13     Hundreds of people did look down the list and

14     did Democrat, and just did Elrod.  These people

15     were not given that opportunity.

16          So I think you've got to start with the

17     fundamental concept of this remake thing where

18     people -- somebody is just guessing what they

19     think they might have done from a ballot that

20     doesn't have Mahern and Elrod to get over here

21     where they suddenly have votes, and every single

22     safeguard of that process is flawed.

23          MR. DELANEY:  So you're saying that 17

24     people never had a chance to vote in this race?

25          MR. BROOKS:  No, I don't say that at all.
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1     And I would tell you that there were a number of

2     safeguards involved in the statute.

3          MR. DELANEY:  I thought I heard you say

4     that these 17 people didn't have a chance to

5     choose between Mahern and Elrod.

6          MR. BROOKS:  They could have, if they'd

7     noticed that they got wrong ballots and their

8     statutory abilities, even all the way up to

9     election, they can get that ballot back.

10          MR. DELANEY:  Just to make it easy.  Am I

11     right to assume you don't agree with

12     Mr. Reuben's suggestion of finding the 17 people

13     and having them vote?

14          MR. BROOKS:  That would be correct.  It is

15     totally outside the scope of the recount

16     section.

17          MR. DURNIL:  How about the lack of

18     initials; how serious is that?

19          MR. BROOKS:  Well, all of these things,

20     except for the major point here as to whether

21     you can or can't impute intent from a ballot

22     that doesn't have the candidates at issue, every

23     one of those things you can say, well, it's and

24     error on the part of an election official.

25          The voter assistance thing is an error on
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1     the part of the official.  The lack of those

2     initials is probably another example of

3     something that went wrong with the local

4     election official.  But the interesting thing

5     is, what is the remedy when you have all these

6     issues?

7          Setting aside the intent issue, which is a

8     major fundamental problem that has to be

9     addressed by the Commission, a ballot that has

10     been marked and otherwise cast by a voter in

11     compliance with this title, but may otherwise

12     not be counted can be counted in the district.

13          We don't have a ballot cast by a voter for

14     this Commission to count.  You can't count the

15     ballot cast by the voter.

16          I think we know that if we did see that

17     ballot, it's not going to have Elrod and Mahern

18     on it.  But we don't have -- this is the -- it's

19     wrong that there's any votes at all for Mahern

20     or Elrod.  And then you've got every single

21     safeguard that could show you some direction or

22     give you some guidance, are flawed, every one of

23     them.

24          HONORABLE TODD ROKITA:  Let me quickly zoom

25     out and ask this question:  Isn't the policy of
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1     voting a straight ticket for a party evidence

2     that they don't care who the individual races

3     are, just that they're of the party?

4          MR. BROOKS:  No.  It can be certainly part

5     of it, but what I'm telling you is:  There are

6     hundreds of people in this race, I can pull out

7     53 -- give me a minute, I'll tell you exactly

8     what exhibits you can look at.  People that

9     voted straight Democrat and voted for Elrod.

10     But they couldn't do that, these people couldn't

11     because they weren't on there.

12          HONORABLE TODD ROKITA:  Don't you agree

13     Indiana Code provides for that situation, where

14     you do fill out a straight party ticket, but

15     then in voting for individuals, that the

16     individual trumps?

17          MR. BROOKS:  Absolutely, but those people

18     didn't get to do that.  They never had the

19     chance to look at Elrod and Mahern.  And now

20     we've got votes for Elrod and Mahern.  I would

21     just level to say, it ain't right.  I mean, we

22     talked about a lot of statutes, but it ain't

23     right.  There's nothing on this ballot that

24     indicates they knew Elrod and Mahern were

25     available to vote for, and now you've got a
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1     ballot that votes for them in a race that they

2     never saw.

3          HONORABLE TODD ROKITA:  I would like the

4     State Board of Accounts to comment.  I think you

5     were going to comment on some tally sheets to

6     make sure that based on what you've heard from

7     the parties today, that you don't have anything

8     else to add, or if you do, please say it now.

9          Mike, thank you.

10          MR. WILLIAMS:  As a matter of record,

11     looking at our tally sheets, and some

12     reconciliation that we can add to this that

13     would help in your discussions.

14          If you look at this on page 2 of 19-A, we

15     come up with a number per the polls, that's 217.

16     We had 182 voters that voted in person.  We had

17     35 on that poll list that were absentees --

18     marked absentees.

19          HONORABLE TODD ROKITA:  Stop right there,

20     Mike, a second.

21          217 total.  How many in person?

22          MR. WILLIAMS:  182.  35 that were marked as

23     absentees.

24          HONORABLE TODD ROKITA:  Okay.

25          MR. WILLIAMS:  So that's come back to 217.
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1     If you look up on 18A over in the right-hand

2     column where it says "totals," and those are the

3     ballots that the State Board of Accounts, that

4     we have tallied for this race in this precinct,

5     we have 121 for Elrod, 91 for Mahern, and 4 no

6     votes.  That totals the 216.

7          I think in the testimony we've already seen

8     that there was one absentee that we had an

9     affidavit and an application that we would not

10     have had a ballot for.

11          HONORABLE TODD ROKITA:  So that's the one

12     variance.

13          Mr. Reuben.

14          MR. BOCK:  Can we make one quick point?

15          HONORABLE TODD ROKITA:  What's it relate

16     to, the argument you were making earlier?  I

17     need to have him respond.

18          MR. BOCK:  I understand.  To the

19     consistency of what the Recount Commission does,

20     I just wanted to remind you that the ballot that

21     had the Porter race on it, I believe it was in

22     Perry 30-6 yesterday.  And those were not

23     counted because this board made a decision you

24     couldn't determine the intent of the voter when

25     you didn't have the race in question on the
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1     ballot.

2          HONORABLE TODD ROKITA:  Do you recall what

3     the vote was?

4          MR. BROOKS:  On the Porter issue?

5          HONORABLE TODD ROKITA:  Yeah.

6          MR. BROOKS:  What they did was --

7          HONORABLE TODD ROKITA:  No, no, no.  Our

8     Commission vote.  How did we resolve that?

9          MR. BROOKS:  I believe it was unanimous,

10     but I don't know.  I can find the exhibit number

11     for you in relatively short order, if you want

12     to know.

13          MR. REUBEN:  May I speak now?  Just for a

14     moment.

15          HONORABLE TODD ROKITA:  One second,

16     Mr. Reuben.

17          That was Perry 6?

18          MR. BROOKS:  I think it was 30-6.

19          HONORABLE TODD ROKITA:  Thank you for that

20     note.

21          Mr. Reuben.

22          MR. REUBEN:  Let me, I guess, kind of

23     scatter a couple remarks back to Mr. Brooks'

24     comments.

25          Every remade ballot remade in the statutory
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1     process of what occurred -- should have occurred

2     here, if you will, those ballots are always cast

3     by the remake team or the inspector, as it

4     should have happened.

5          The voter is -- for good or bad, the voter

6     is out of the process because even the statutory

7     procedure calls for -- with safeguards -- calls

8     for the remake team remaking ballots.  Inspector

9     putting them into the machine.  The voter is

10     long gone.

11          If a ballot is rejected by a machine

12     because it was torn and wouldn't go through, or

13     for other reasons that I might qualify as a

14     spoiled ballot, they're remade all the time.

15     And the voter is never there to cast the ballot.

16          So the argument just because the voter is

17     not there to cast in this situation with remakes

18     doesn't stand very long.

19          HONORABLE TODD ROKITA:  What doesn't happen

20     all the time is the remade on a correct ballot

21     where they were originally cast on an incorrect

22     ballot.  Not that that makes it right, but that

23     is the fact here.

24          MR. REUBEN:  I'm sorry.

25          HONORABLE TODD ROKITA:  Very rare
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1     situation.

2          MR. REUBEN:  This is a rare situation.  But

3     the situation of a general concept of remakes

4     and the voter not actually casting the remake is

5     commonplace.

6          MR. DELANEY:  That's true in any remake,

7     and it's true of anybody who's got a handicap

8     and has to have somebody else vote.  It's never

9     their ballot.  I don't think that was the

10     strongest argument.

11          I think we need to decide whether we're

12     going to continue to count the votes the way

13     that they were counted on election night by the

14     State Board of Accounts or not.

15          MR. REUBEN:  We still can't -- part of the

16     big -- the issue is that Mr. Brooks wants to

17     extrapolate in here is that there is no way to

18     identify, not only directly the ones that

19     are -- that were remade with the ones that were

20     remade, but the other five that he wants to just

21     steal.  There's no way to --

22          MR. BOCK:  I guess I need to object to

23     that.

24          MR. REUBEN:  He wants to take ballots away.

25          HONORABLE TODD ROKITA:  Would you withdraw
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1     that comment voluntarily?

2          MR. REUBEN:  No.

3          MR. DELANEY:  Let's break this into two

4     categories.  I think we need to move this one

5     on.

6          If I understand right, there are 12

7     ballots, and can we identify them, that

8     respondent was asking us to not count, all

9     labeled "remake."

10          MR. BROOKS:  The same 12 that petitioner

11     asked you not on to count yesterday.

12          MR. REUBEN:  And it was rejected.

13          MR. BROOKS:  12 of them, but 11 votes.

14          MR. REUBEN:  And that was decided

15     yesterday.

16          MR. DELANEY:  And we refused to do that

17     yesterday.

18          MR. REUBEN:  Right.

19          MR. DELANEY:  I move -- let's just take

20     those 12.  I move that we reject the request

21     that we not count those votes.  Too many

22     negatives.

23          I move that we keep them counted as they

24     have been counted.

25          HONORABLE TODD ROKITA:  Before I second
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1     that, I guess I want to know the reasons.  I

2     can't honestly remember the reason, what

3     rationale we used on the record to reject these

4     yesterday, the same 12.

5          If we can go back to the record yesterday

6     and find this, I'll take comments from the

7     Commission, if they remember.

8          MR. BOCK:  I think it was because you

9     knew --

10          HONORABLE TODD ROKITA:  Thank you.

11          Do you have any recollection?

12          MR. DURNIL:  It was a 2-1 vote.  We voted

13     to keep them -- we voted to not reject them.

14          Is that right?

15          MR. DELANEY:  Right.

16          MR. DURNIL:  I made a motion -- after the

17     two lawyers suggested that we not count any of

18     them, I made the motion that we not count them,

19     and I lost that vote.

20          MR. DELANEY:  That's right.

21          HONORABLE TODD ROKITA:  You made the motion

22     that we not count them?

23          MR. DURNIL:  Yes.

24          HONORABLE TODD ROKITA:  And you lost that?

25          MR. DURNIL:  Yeah.  Now I'm not sure what
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1     happened next, but I think just reverse.

2          I think the motion was made to count them.

3          MS. ROBERTSON:  No.

4          HONORABLE TODD ROKITA:  Yeah, we left it

5     there.

6          MR. DURNIL:  We left it there.

7          MR. DELANEY:  Right.  Now I'm saying that

8     we should affirmatively vote to leave those 12

9     to be counted.  Because I'm troubled there's 17

10     voters in a nursing home, if they were shown the

11     wrong ballot, it was done by the administrators

12     of this process, and then if it wasn't handled

13     well at the precinct, and if when they called

14     downtown they didn't get told to put serial

15     numbers, and if downtown presumably lost the 12

16     ballots that we can look at them, I just don't

17     think these people should be deprived.  So I

18     think we should leave those votes there.

19          So that's my motion.

20          HONORABLE TODD ROKITA:  I second it for

21     discussion.

22          My point would be I really would like to go

23     through and see in the record if I gave a reason

24     for the way I voted when I did.  And if the

25     evidence now, which I didn't have yesterday,
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1     changes any of my feeling on this.

2          We've got much more detail today, and I see

3     the point where I don't know if that was the

4     same points that were made yesterday.

5          For purposes of consistency --

6          MR. BROOKS:  Yesterday, I think we only

7     argued the flaw -- I didn't argue any of it, but

8     Mr. Reuben, I think, talked only about the

9     remake statute.  And now we've got the voter

10     assistance issues, the remake, the intent, and

11     the inability to verify that they were properly

12     initialed as absentees.

13          So we've got every if that Mr. Delaney just

14     ticked off, are the exact reasons to throw these

15     ballots out.

16          HONORABLE TODD ROKITA:  Mr. Reuben,

17     response to that?  Just a response, not an

18     argument.

19          MR. REUBEN:  I understand that.

20          HONORABLE TODD ROKITA:  So we can make the

21     decision.

22          MR. REUBEN:  These people should be allowed

23     to vote.  We have been down this road yesterday.

24     Whether or not he's bringing more evidence, more

25     documents, these documents were certainly part
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1     of the whole record of this thing.  And these

2     things weren't specifically identified by me

3     yesterday, as Mr. Brooks has done today, but we

4     went through a lot of these exhibits during the

5     discussion of 30-1 yesterday.

6          None of this was a secret that I kept from

7     you all yesterday.  He brought it forward.  The

8     assisted affidavits mean nothing.  He even said

9     they are tangential to it.  That they're not

10     properly filled out.

11          The bottom line is here:  Did these people

12     do what they could do?  And the only witness who

13     has testified on the subject live under oath

14     subject to cross-examination, said that there

15     were some ballots that had straight parties on

16     them.

17          I mean, that certainly is an indication

18     that that voter meant to vote for whoever was on

19     the parties.

20          Now it may be rebutted.

21          HONORABLE TODD ROKITA:  What would you say

22     about how you can impute, knowing that Indiana

23     Law, knowing that Indiana practice, knowing that

24     voters do indeed vote a straight ticket, but

25     then do other things down on the ballot?  How do
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1     you want us to assume that given the live

2     testimony that there were straight party ballots

3     cast, that those should automatically go to

4     Mr. Mahern or Mr. Elrod, given what straight

5     party lever they pulled?

6          MR. REUBEN:  I think it probably is a

7     rebuttable presumption, but I think it's still a

8     presumption that the voter meant to do what the

9     voter did do, and that is, vote straight party,

10     means everybody there.

11          If the voter meant, for example,

12     Mr. Rokita, a party symbol, if you will, and

13     then vote over to Mr. Elrod, then that voter's

14     prerogative was to say, "Look, this ballot

15     doesn't fit my needs, Mr. Traveling Board,

16     where's Mr. Elrod's?  He's not on here.  And get

17     another ballot."  They didn't do that.

18          HONORABLE TODD ROKITA:  Thank you.  Any

19     other questions?

20          MR. DELANEY:  Both sides make that

21     seemingly unattractive argument.  I called the

22     question on the 12 votes.  I'm intentionally not

23     talking about the 5.

24          HONORABLE TODD ROKITA:  And can you restate

25     the motion?
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1          MR. DELANEY:  The motion is that as to the

2     12 votes identified as the remakes, that we

3     leave the count as the count stands.  In other

4     words, we reject the request of the respondent

5     to change the count as to those 12 votes.

6          HONORABLE TODD ROKITA:  All in favor.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  And all opposed.

9          MR. DURNIL:  Nay.

10          HONORABLE TODD ROKITA:  And I'm abstaining

11     right now.  I want to see the record.

12          I'd like to see Perry 6, see what we did

13     there, Perry 30-6, and I would like to see the

14     reasons for the way we voted yesterday on this

15     issue.

16          I would say the presentation today is much

17     more of it, it's organized, more than what I saw

18     yesterday.

19          MR. DELANEY:  I think the reporter can

20     search under Perry 6 and find that area on the

21     screen.

22          MR. BROOKS:  I believe it was 30-6.

23          HONORABLE TODD ROKITA:  30-6.

24          THE REPORTER:  I have to go to yesterday's

25     transcript, though, it did not happen today.
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1          HONORABLE TODD ROKITA:  Why don't we take a

2     break for lunch and come back at 2:00 with that

3     information available to us.

4          MR. DELANEY:  Sure.

5          HONORABLE TODD ROKITA:  Mr. Recount

6     Director, can you help the court reporter get

7     the information that we need?

8          MR. SKOLNIK:  Yes, I will.

9          MR. BROOKS:  I'm hopeful that Ms. Cornett

10     will be here in the meantime.

11          HONORABLE TODD ROKITA:  We can't wait.

12          We'll stand in recess until 2:00.  I would

13     like to meet with the recount director at 1:30.

14          (A recess was taken.)

15          HONORABLE TODD ROKITA:  Come to order.

16          Mr. Brooks, do you have your witness here?

17          MR. BROOKS:  It would not be my witness, I

18     believe Mr. Reuben is the one that subpoenaed

19     her.

20          HONORABLE TODD ROKITA:  Mr. Reuben, is your

21     witness here?

22          MR. REUBEN:  If Ms. Cornett is here, I

23     would choose to call her at this time, then.

24          HONORABLE TODD ROKITA:  Are you

25     Ms. Cornett?
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1          THE WITNESS:  Yes.

2          HONORABLE TODD ROKITA:  Hi, welcome.  Thank

3     you for being here.  You're being called as a

4     witness.  Why don't you come forward.  There's a

5     chair right over here next the court reporter.

6

7                   THERESA CORNETT,

8 having been duly sworn to tell the truth, the whole

9 truth, and nothing but the truth relating to said

10 matter was examined and testified as follows:

11

12 CROSS-EXAMINATION,

13     QUESTIONS BY MR. LAWRENCE REUBEN:

14          HONORABLE TODD ROKITA:  Thank you,

15     Ms. Cornett.  I'll ask you to speak up.  You're

16     going to be asked some question.  This is the

17     Indiana State Recount Commission.

18          THE WITNESS:  Okay.

19          HONORABLE TODD ROKITA:  You've been

20     subpoenaed to testify about what happened in

21     your precinct during the last general election.

22          I'm Todd Rokita, Secretary of State, this

23     is Gordon Durnil and Ed Delaney.

24          I want you to know that these proceedings

25     were not called because of you or anything you
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1     did or didn't do.  We are just trying to recount

2     the Ed Mahern/Jon Elrod case to determine the

3     highest number of votes.

4          Just like election day, you are serving the

5     state as a poll worker.  You're also being

6     helpful here now by helping us decide who had

7     the highest number of votes, okay?

8          THE WITNESS:  Okay.

9          HONORABLE TODD ROKITA:  So with that, Mr.

10     Reuben's going to ask you a few questions, and

11     then Mr. Brooks may have some for you, okay.

12 Q   As Mr. Rokita said a moment ago, Ms. Cornett, we

13     appreciate your presence.  It's not fun to

14     anybody, and it's a very unusual election issue

15     we're trying to resolve.  And we further hope

16     that your participation in this process is not

17     going to discourage you from being involved in

18     the future, as we need people willing to do

19     this.

20          Let me ask you a couple questions, however.

21     You signed an affidavit with regard to this

22     particular proceeding a couple days ago.

23          Do you recall that, ma'am?

24 A   Yes.

25 Q   You were one of the clerks in 30-1 on election
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1     day?

2 A   Yes.

3 Q   Mrs. Ryan, who testified this morning, she was

4     the other clerk?

5 A   Yes.

6 Q   Do you recall how you were notified that

7     the -- that there had been absentee ballots

8     which had been rejected by the M-100 machine,

9     how you heard about that that morning?

10 A   Yes.

11 Q   What can you tell us about your coming to learn

12     of the absentees being rejected?

13 A   Okay.  They -- when they didn't go through the

14     machine, the machine beeped on them --

15 Q   Yes.

16 A   I would like to apologize for not being here

17     this morning, but I have medical problems that

18     I'm handicapped.  I don't drive and I don't have

19     transportation.  And Mr. Mahern was aware of

20     that because we're on ROCDC together.  He knew I

21     wouldn't -- I didn't get the subpoena until 9:30

22     last night, so that made it impossible for me to

23     get someone to bring me here.

24          MR. DURNIL:  We're happy you're here now.

25     So thank you.
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1 A   But, yeah, when the machine beeped them out,

2     then Mr. Nibbs came over to both clerks, me and

3     Mrs. Ryan, and we asked him what was going on.

4     And he said that the machine was beeping, it

5     wouldn't accept them.

6          And after he and Mr. Ryan, Larry Ryan, they

7     looked at the ballots more closely and

8     discovered that they had the wrong district for

9     the representative.

10 Q   Do you recall how many ballots those were,

11     Ms. Cornett, we're talking about?

12 A   No, not really sure.  I would say there was like

13     between 15 and 20.

14 Q   And we certainly understand that this thing

15     being several weeks ago and not being something

16     you really take notes for, you didn't -- we

17     understand these things are guesswork.  But

18     you're guessing, your recollection, 15 to 20?

19 A   Yeah.

20 Q   And on all those 15 or 20, there was no record

21     of Mr. Mahern and Mr. Elrod's names for this

22     election?

23 A   Right.

24 Q   Now, do you recall what Mr. Nibbs said to you

25     when he indicated these ballots were without
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1     this particular race?

2 A   He called someone on the phone and was told that

3     we needed to duplicate them exactly as they

4     were; however, we weren't able to circle in the

5     representative because of the name differences.

6          So if it had been straight Democrat, we

7     circled that, and left it alone.  If it had been

8     scratched, then we did as what the other.

9 Q   Were there some ballots -- to the best of your

10     recollection again, were there some ballots that

11     had straight Republican?

12 A   Yes.

13 Q   Were there some ballots that had straight

14     Democrat?

15 A   Yes.

16 Q   Do you know who it was that Mr. Nibbs spoke

17     with?

18 A   No, I do not.

19 Q   Do you know -- from, again, your recollection,

20     ma'am -- as to whether or not the voters whose

21     ballots were rejected had marked in for an

22     individual who wasn't in the 97th

23     Precinct -- I'm sorry, 97th District?

24 A   I believe some them might have.

25 Q   But you're not sure now?
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1 A   No, but I think that some of them might have.

2     And in that case, if they did, then whoever they

3     had -- okay.  They had Republican and a

4     Libertarian name on them, I don't remember what

5     the names were.

6 Q   Yes, ma'am.

7 A   But if they had circled in for Republican, then

8     we -- I mean if they scratched, okay, and they

9     had filled the little circle for Republican,

10     then what's what we did, too.

11 Q   You mean as far as the candidates?

12 A   Yeah.  But if it was -- that was just about the

13     only thing we did with that.

14 Q   So if, for example, you had a ballot that showed

15     straight Democrat and the Republican in what

16     would have been the house district contest -- or

17     race, I mean, you would go ahead and fill in the

18     new ballot, you would fill in the Democratic

19     party emblem, and then you would also mark for

20     the Republican individual candidate?

21 A   Yes.

22 Q   Okay.  Do you recall if there were any markings

23     made on the remade ballots after you and

24     Mrs. Ryan made the new ballots?

25 A   No.  The only thing was that the lady that was
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1     the judge, she crossed through the -- oh, the

2     little marks and wrote "void" on them.  They

3     were given to Mr. Nibbs, and he put them in a

4     bag.

5 Q   Okay.  The original ones?

6 A   Yeah.

7 Q   And on the ones that were remade, the ones you

8     and Mrs. Ryan tried to duplicate the best you

9     could, do you recall if you made any

10     other -- wrote any other words on there or did

11     anything else on those ballots?

12 A   No.

13 Q   Do you remember if when you made those new

14     ballots from the rejected ones, if there were

15     any markings or any words that either you or

16     Mrs. Ryan, that you could see, wrote on the old

17     ballots, the ones that have been rejected?

18 A   No.

19 Q   Just the judge wrote "void"?

20 A   Yes.  The ones that had been rejected, I had

21     nothing to do with those.

22 Q   Okay.  And after you remade the ballots from the

23     rejected ones, what did you and Mrs. Ryan do

24     with those rejected ballots?

25 A   We gave them to Mr. Nibbs.
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1 Q   Okay.  Do you know what he did with them?

2 A   I think he put them in an envelope.

3 Q   Did you see them again?

4 A   Well, I saw that he had -- on his table he had

5     several different envelopes for the different

6     ballots, and they were put in one of them.

7 Q   Do you know where they are now?

8 A   No.

9 Q   Do you know one of the problems we have here is

10     there are missing absentee original ballots?

11 A   Yes.

12 Q   Let me ask you:  The affidavit which you signed,

13     was this signed at Mr. Brooks' office?

14 A   Yes.

15 Q   Did he write this thing for you?

16 A   Pardon?

17 Q   Did he write this?

18 A   Yes.

19          MR. REUBEN:  I think that's all I have.

20     Thank you very much.

21          HONORABLE TODD ROKITA:  Mr. Brooks may ask

22     you a few questions.

23 REDIRECT EXAMINATION,

24     QUESTIONS BY MR. DAVID BROOKS:

25 Q   Just a quick follow-up.  As you know, I
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1     appreciate you being here and cooperating.

2          On the ones that you did, as opposed to the

3     other clerk, did you write "remake" or "remade"

4     on the ones you did?

5 A   I don't think I did.  I don't really remember,

6     but I don't think I did.

7          I think that the majority of them were done

8     by Mrs. Ryan, and I think that she wrote it on

9     there.

10 Q   And your recollection of the ballots that did

11     not have the Mahern/Elrod race, I think you

12     indicated that you thought there might have been

13     a Republican and a Libertarian.

14 A   Yes.

15 Q   And we had in some other precincts, some ballots

16     that had a Democrat and a Libertarian, and I

17     just want to clarify, are you sure it was a

18     Republican or could it have been a Republican

19     and Libertarian?

20 A   I'm sure it was a Republican and Libertarian.

21          MR. BROOKS:  I don't have anymore.  Thank

22     you so much.

23          HONORABLE TODD ROKITA:  Any under redirect?

24          Thank you very much for coming in.

25          MR. BROOKS:  Can I have just one second to
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1     make sure she gets home, because I don't have a

2     ride for her.

3          HONORABLE TODD ROKITA:  Okay.  The last

4     motion that was on the table was the one for,

5     one against, and one abstaining, so that motion

6     doesn't pass.

7          We still have this precinct opened with the

8     issue of the 12 remade ballots before us.

9          I'll entertain any other motions.

10          MR. REUBEN:  Well, I don't want to speak

11     when Mr. Brooks is not -- or at least Mr. Bock

12     is here.

13          I think her testimony did present facts

14     that were new facts, if you will.

15          She has now confirmed what Mrs. Ryan had

16     said, that neither of them recall writing

17     anything on the ballots, remake, or anything.

18          Who made those now, we can't even verify

19     that.  So now there's no way to verify that

20     these things were to replace the rejected

21     ballots, the ones that were marked "remake."

22          Again, neither of the clerks have said they

23     did that, they wrote "remake."

24          Furthermore, this clerk has indicated that

25     her clear recollection, both in my questioning
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1     and from Mr. Brooks, is that there was the

2     Republican and Libertarian in the wrong race, so

3     to speak.  And they -- she reproduced it.  They

4     went from the Republican -- it was Republican

5     the first time, on whoever the candidate was

6     there, they reproduced it a second time for an

7     individual candidate, as well as for straight

8     party for each.

9          So I think that any question now about

10     those remakes being correlated to the ones that

11     were rejected is pretty well out the window.

12          The correlation, at least without the

13     number scheme, was the word "remake" on there.

14     Neither one of the clerks who were responsible

15     for doing it put on there "remake."  They both

16     testified under oath they didn't do it.

17          Who did do it?  We don't know.  But now

18     there's no reason to even suggest those remakes

19     are from the rejected ones.  It's a terrible

20     diabolical, but throwing the baby in the bath

21     water here[sic].

22          HONORABLE TODD ROKITA:  Thank you.

23     Mr. Brooks.

24          MR. BROOKS:  I think obviously we have a

25     little confusion between the two as to who wrote
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1     "remake" or didn't.  Her testimony was that she

2     believed that they were remade.

3          But even if you don't have the remade, you

4     have uncorroborated -- uncontradicted sworn

5     testimony that they did not put initials on the

6     ballots.  You still, regardless of whether they

7     were remake or not, have the uninitialed ballots

8     which approximate the number of ballots, and

9     that testimony is not contradicted.

10          MR. DELANEY:  Mrs. Ryan suggested that she

11     had put them on the front.

12          MR. BROOKS:  Pardon?

13          MR. DELANEY:  I think Mrs. Ryan suggested

14     that she had put initials on the front.  And was

15     quite precise that she had not put them on the

16     back.  She was firm about that distinction.

17          I'm going to ask you this question, too,

18     Mr. Brooks, because I got yelled at when I asked

19     Mr. Reuben.

20          What do you propose we do?  We need a

21     motion up here.  Apparently, my motion hasn't

22     gotten us anywhere.  And I'll ask you Mr. Reuben

23     the same question.

24          MR. BROOKS:  I originally, and still

25     believe, that you have enough evidence that
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1     tracks these particular remakes.

2          You've got to remember that the

3     normal -- the spoiled ballot --

4          MR. DELANEY:  My question is -- I

5     understand the evidence.  My question is:  What

6     do you think we should do?  Not why.  What

7     motion would you like to hear up here?

8          MR. BROOKS:  My request originally, which

9     has not been voted on, is that the 12 remakes be

10     not allowed, not simply because of their

11     connection necessarily with the 17, that on the

12     face of how they track through, we know they're

13     absentees, regardless where they came from, we

14     now don't have the chance to see whether the

15     initials were there, and the remake statute has

16     been totally misapplied in terms of being able

17     to follow it.

18          I don't think there's any question, still,

19     that those remade ballots were connected with

20     the nursing home.  Mr. Nibbs said that.

21          You've got to remember that Mr. Nibbs said

22     he got them, sent them over there, and they

23     brought them right back.  We still have the

24     question of intent.

25          Regardless of what the rule is, can you
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1     take a ballot, even if it's a Republican or

2     Democrat ballot, and transcribe it on there?

3          MR. DELANEY:  So you want us to not count

4     any one of the 12 which were counted, which had

5     the word remade on it.

6          MR. BROOKS:  That's correct.

7          MR. DELANEY:  Mr. Reuben, what do you want

8     us to do?

9          MR. REUBEN:  I don't want to redo the

10     evidence either.

11          MR. DELANEY:  What do you want us to do?

12          MR. REUBEN:  Mr. Delaney, I think what

13     Mr. Brooks said, these things are -- the remakes

14     are correlated to the absentees.  There is no

15     proof of that now.  We don't know.

16          MR. DELANEY:  I understand your argument on

17     that.  I think there's some weight to it.  But

18     my question is:  What do you want us to do?

19          MR. REUBEN:  I want you to count the

20     ballots as they're in there now, and I want you

21     to order, if you want to call it special

22     election, or call it whatever you want to, for

23     those 17 other people.

24          MR. DELANEY:  So you want two things.

25     First the -- the counting issue is what we're
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1     doing at the moment.  You want those counted.

2          MR. REUBEN:  Yes.

3          MR. DELANEY:  I made that motion.  It

4     didn't work.  So I'm out of ideas.

5          MR. REUBEN:  These ballots must have

6     obviously been cured overnight somehow

7     miraculously, because these were the same

8     ballots with less information that Mr. Reuben

9     asked this Commission to not allow yesterday.

10          MR. DELANEY:  Along with you, right?

11          MR. BROOKS:  I'm being consistent.

12          MR. DURNIL:  I'll make the same motion I

13     made yesterday, and that is that these 11

14     ballots -- and I'm convinced that

15     they're -- that they're absentee ballots we're

16     talking about.  I'm also worried that we really

17     don't have any evidence that they're valid

18     ballots.  The process wasn't followed.

19          I would move that these 11 not be counted.

20     Do you want the exhibit numbers?

21          HONORABLE TODD ROKITA:  I think you said

22     all of the ones that were brought forth in this

23     discussion so far, except 55.

24          MR. DURNIL:  Except 55, yes.

25          HONORABLE TODD ROKITA:  I think that will
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1     do.

2          I'll second it for any further discussion.

3

4          I do want to make one point.  The State

5     Board of Accounts, I asked them to look through

6     their tally sheet earlier, and you did that.

7     Over the last two days you've heard evidence

8     that there's people out there who didn't get to

9     vote and ballots missing.

10          Do you have a comment to that based on your

11     tally sheet?

12          MR. WILLIAMS:  We don't feel that there are

13     ballots that are missing.  They maybe were not

14     identified when we went through our count as

15     absentees.

16          When we went through our count to identify

17     absentees, we looked at ballots that had three

18     folds in them, and normally I think the initials

19     were in red, I believe.

20          But our total numbers reconciles with the

21     total number of voters, including the 35

22     absentees, and the 182 in-person voters,

23     reconciles back to the total number of ballots

24     that we counted and tallied in this precinct.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Any other discussion on the motion?

2          I'll call the question.

3          All in favor?

4          MR. DURNIL:  Aye.

5          HONORABLE TODD ROKITA:  Aye.

6          All opposed.

7          MR. DELANEY:  Nay.

8          HONORABLE TODD ROKITA:  Motion carries 2 to

9     1, and I want to put some things on the record

10     here with regard to my vote.

11          First of all, when this precinct was opened

12     yesterday, we heard a lot of discussion from

13     Mr. Mahern's side of the aisle here about how

14     there was misconduct, perhaps fraud, original

15     ballots missing, but very little evidence to

16     back any of that up.

17          Today we get, I think, a much clearer

18     picture of what's going on here.  Seems like the

19     claims of misconduct -- we'll say the claims of

20     misconduct have subsided.  I'm thankful for

21     that.

22          I'm hopeful for the rest of this process

23     that if we're going to make allegations on

24     either side, that we come prepared with some

25     evidence to back those things up.  I don't see
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1     it here from what's been presented.

2          I looked into Perry 30-6 over lunch, and I

3     found in that situation we did not -- we voted

4     very consistently with how the vote came out

5     here, and that is not counting the straight

6     party tickets.

7          We tried to also look into the record in

8     this precinct yesterday, I could not find -- and

9     I think it's because the record hasn't been

10     transcribed, very difficult, thank you for your

11     work trying to find it -- the clear picture as

12     to why the vote may have been different

13     yesterday.

14          Although I do remember and recollect that

15     you had promised, I'm pointing at the

16     respondent, to bring these issues back forward.

17     And to the extent that my vote seems

18     inconsistent now, I don't think it is.  What I

19     did yesterday was preserve the status quo for

20     this discussion today, and I got a clearer

21     picture here, and based on Indiana Law, which

22     recognizes that, individual vote trumps a

23     straight party ticket vote when it's made --

24     when both are made.

25          You cannot impute a straight ticket vote to
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1     a specific race automatically.  And I think

2     that's what happened here.

3          MR. DELANEY:  I was going to put comments

4     on the record.  I don't think anybody said there

5     was any misconduct.  I think I used the word

6     "misconduct."  I'm not giving up on it.  I'm not

7     saying misconduct in the sense of evil intent,

8     but the use of English language, this wholly was

9     not conducted well.  It was conducted badly,

10     starting with the delivery of 17 people in the

11     nursing home with the ballots -- I don't know

12     this, but it appears they were handed ballots

13     they shouldn't have been handed.  Then there's

14     technical default in the paperwork.  Then it

15     gets there on election day and if this county

16     official told people how to do it, they didn't

17     tell them how to do it very well, in terms of

18     duplicating ballots.

19          So I don't think anybody is trying to steal

20     the election, but I think there's been an awful

21     lot of mishandling, improper handling, that

22     makes it very, very hard to know what happened

23     in that precinct.  And we've now just taken 10

24     votes and said -- 11, and said they shouldn't

25     count.
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1          I would like to move on.  I would like to

2     make another motion.

3          HONORABLE TODD ROKITA:  I would like to

4     respond to that.  I can't agree with you more

5     there have been mistakes at no fault of the

6     voters and at the fault of the county.

7          MR. DELANEY:  Now, let's go to the

8     remaining suggestion, if I heard it, some 7

9     identified Mahern ballots that don't have

10     initials, some 5 should be not counted.

11          I move that as to those 7 ballots, be they

12     5 or 7, maintain their current position as they

13     were counted for Mr. Mahern, as I understand it.

14          I move we deny the request that they no

15     longer be counted.

16          HONORABLE TODD ROKITA:  Deny the request

17     that they no longer be counted.

18          MR. BROOKS:  Just to clarify, our request

19     was that these ballots, with the exception of

20     the remakes, track pretty much exactly like the

21     remakes did, and if all the evidence adds up

22     correctly for the remakes, then I think you can

23     track these others.

24          I clearly do not want to not count 2 of

25     those votes because there are only 5 left.  And
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1     had there been a split vote amongst those 7, I

2     probably would not have a remedy available to

3     me.

4          In this case, they're all votes that were

5     cast for Mahern.  I think you've got your

6     remaining 5 right there, and that the

7     appropriate remedy is to deduct 5 from Mahern on

8     the same basis that you threw the other ones

9     out -- or did not count.

10          MR. DELANEY:  Just so I explain my vote on

11     that -- or my motion.  I don't believe that

12     we're authorized to or should ever back into a

13     number, or do what the accountants call a plug

14     number.

15          The best proof of that is the suggestion

16     here is that there are 17 of these votes, and

17     what we got lucky, and there's now only 5

18     because we just got rid of 12.  In effect, we

19     got 5, got lucky, there's 7.  We can pick these

20     7 and throw them away.  That's a plug in. That's

21     backing in.  There's no direct proof of that.  I

22     have no way to look at a ballot and say this one

23     is no good.

24          That's why I made the motion.

25          MR. BROOKS:  I would be lucky if there were



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 732

1     5 of them, not 7.

2          MR. DELANEY:  Still a plug number.  I don't

3     want to argue with you, that's my point.  I

4     don't think we're allowed to back into results.

5     I think we have to assume ballots are valid,

6     unless somebody disproves them and we have to be

7     particular about them.

8          HONORABLE TODD ROKITA:  Mr. Delaney.

9          MR. DURNIL:  I don't have anything to say.

10     I didn't understand it.

11          HONORABLE TODD ROKITA:  I understand what

12     you're saying.  I don't understand what the

13     request is.

14          MR. DURNIL:  The request is pick 5 from the

15     7.  Either all 7 are bad, or all 7 are good.  I

16     don't know how you would do that.

17          How do you pick out what 5?  I think

18     there's a potential you can pick out 15, say

19     it's a little bit different because there's a

20     Mahern vote there that was transferred to one

21     that was remade.  That's a new one.

22          But I don't know how you pick 4 more out of

23     the 6.  I think either they're all good or all

24     bad.

25          HONORABLE TODD ROKITA:  Are you seconding
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1     the motion for discussion?

2          MR. DELANEY:  The motion is that we deny

3     the request to reduce the Mahern count by 5, as

4     made by the respondent.

5          MR. DURNIL:  I'm sorry, I thought we were

6     in the discussion.

7          No, I don't want to second that.

8          MR. DELANEY:  Not bad, but you don't want

9     to second it.

10          HONORABLE TODD ROKITA:  I'll second it for

11     discussion.

12          Okay.  Now you can discuss.

13          I'm still trying to figure out if you two

14     agree or not.

15          MR. DURNIL:  I think we agree to the extent

16     that I don't know how you're going to pick 5 out

17     of 7.  I think all 7 are bad or all 7 are good.

18          HONORABLE TODD ROKITA:  Does that address

19     his motion?

20          MR. DURNIL:  No.

21          HONORABLE TODD ROKITA:  So sounds like

22     you're offering a different motion.

23          MR. DURNIL:  I can't do that now.

24          HONORABLE TODD ROKITA:  Would you accept,

25     hopefully, a friendly amendment, that amendment
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1     attached to it that doesn't stop future motions

2     on this subject matter be raised and voted on.

3          MR. DELANEY:  Leave it open?

4          HONORABLE TODD ROKITA:  Well, I think in

5     some sense it's always open.

6          MR. DELANEY:  Close it now.  I think we

7     need to decide this.

8          HONORABLE TODD ROKITA:  He's moved that you

9     don't count any of the 5.

10          Is that right?

11          MR. DELANEY:  No, my motion is that you do

12     not deduct the 5 as suggested.

13          MR. DURNIL:  Oh, okay.

14          MR. DELANEY:  Trying to make the English

15     easy.

16          MR. DURNIL:  Your motion is not that you

17     count or don't count, you don't separate.

18          MR. DELANEY:  They've already been counted.

19     My motion is that we not deduct them.  They have

20     been counted as Mahern votes, the 5 and 7 have

21     been counted as Mahern.

22          My motion is we deny the request to deduct

23     5 votes from Mahern.

24          MR. DURNIL:  So you accept them?

25          MR. DELANEY:  Indirectly, yes.
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1          MR. KING:  Excuse me, Mr. Chairman, because

2     the tally map over here is going to get

3     complicated.  If we can confirm with State Board

4     of Accounts, the 5 votes in the current

5     Committee discussion are currently included in

6     the 121 for Mr. Elrod and 66 for Mr. Mahern?

7          MR. WILLIAMS:  In the valid by the State

8     Board of Accounts, yes.  But they're also in the

9     disputed column.

10          MR. KING:  That's what we were trying to

11     figure out up here.

12          MR. DELANEY:  So to be precise, we end the

13     dispute as to those 5 -- or 7 by confirming that

14     the count of the State Board of Accounts has

15     said they were valid and counted.

16          MR. BROOKS:  Just to be clear, I want

17     to -- we disputed all 7.  And we could only

18     track 17, got 12.  And I want to be very clear

19     I'm not asking you to deduct more votes than we

20     can track, and that's why only 5 is what our

21     request is.

22          I don't want to, as much as I would like to

23     for results sake, get the 7 out of them, I think

24     that would be wrong, and I'm not asking you to

25     do that.
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1          HONORABLE TODD ROKITA:  Call the question.

2          All in favor.

3          MR. DELANEY:  Aye.

4          HONORABLE TODD ROKITA:  Aye.

5          Opposed.

6          MR. DURNIL:  Nay.

7          HONORABLE TODD ROKITA:  2 to 1.  The motion

8     passes.

9          MR. SKOLNIK:  Mr. Chairman, before we

10     proceed further, I would request, so that we're

11     sure that our tallies are accurate, if Mr. King

12     and I clarify with the State Board of Accounts

13     the count.

14          MR. BROOKS:  I've got to resolve the rest

15     of mine.  I was going to ask Mr. King, as I

16     understand what just happened, the final Elrod

17     total would be 116, and the final total for

18     Mahern would be 85.

19          Does that follow your math?

20          MR. KING:  Mr. Chair, that's assuming that

21     the respondent is withdrawing all remaining

22     challenges.

23          MR. BROOKS:  I'm just about to withdraw the

24     rest of them, assuming my math is good.

25          So if I withdraw the rest of them, those
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1     would be the final numbers?

2          MR. KING:  I'm sorry, if you could state

3     your total.

4          MR. BROOKS:  Well, 121 is what the State

5     Board of Accounts had.  So there is 5 less for

6     Elrod and 6 less for Mahern.  So deducting 5

7     from 121 to get 116, and 6 from 91 to get 85.

8     I'm not very good at that.

9          MR. DELANEY:  I think that's an accurate

10     total if you are counting the vote on the 11 and

11     then the other vote, yeah.

12          That's right.

13          MR. SKOLNIK:  Mike, what is your tally?  I

14     just want to make sure because this got a little

15     bit complicated.

16          MR. WILLIAMS:  That would be correct.  We

17     would be taking away 5 from Elrod, which would

18     make it down to 116.  And we take 6 from the SBA

19     totals on Mahern, which would take that down to

20     85.

21          MR. KING:  And you reached 85 by, first of

22     all, subtracting the 6 from 66, right?  And then

23     adding the 25.  That's how you get that total.

24          MR. WILLIAMS:  Yes.

25          MR. KING:  And there would be 1 no vote
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1     added to the invalid ballots tallied by the

2     State Board of Accounts tally column.

3          MR. BROOKS:  116, 85.

4          MR. KING:  116, 85, and 0 remaining

5     disputed.

6          MR. BROOKS:  Why did you seem excited about

7     that?

8          MR. MILLER:  I was doing the math the way

9     they did.  I thought you were taking it out of

10     the wrong place.

11          MR. BROOKS:  We're suspicious when you're

12     excited about my math, Joel, and with good

13     reason.

14          MR. MILLER:  I was going through the same

15     process of the SBA, and you skipped a step.

16          HONORABLE TODD ROKITA:  Little bit of order

17     here.

18          Mr. King, go ahead.

19          MR. KING:  Mr. Chairman, the retally in

20     Center 30-1, would be 116, one one six, votes

21     for Mr. Elrod, 85 for Mr. Mahern.  In the next

22     set of columns, a no vote would be added under

23     invalid ballots tallied by State Board of

24     Accounts, the 25 disputed ballots are now 0, and

25     there are 4 no votes tallied by SBA.
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1          MR. BROOKS:  I don't believe I actually

2     formally withdrew the balance of my challenges.

3          MS. ROBERTSON:  Yeah.

4          MR. BROOKS:  Did I?  I thought I said to

5     wait.  I wanted to be clear.  I thought I

6     hadn't.

7          HONORABLE TODD ROKITA:  Before we go on to

8     the next precinct, let's take care of some

9     housekeeping issues.

10          I have admitted into evidence Respondent's

11     No. 8, Respondent's No. 7 for Precinct 30-1, and

12     Respondent's No. 9 for 30-1.  That's it.

13          Any party want the rest of what you've

14     given us admitted?  We were using as

15     demonstrative evidence.

16          MR. BROOKS:  Only one was demonstrative,

17     that was the master list.  I think the rest of

18     them, for record sake, would be good to keep

19     them because they're in alphabetical order and

20     are easy to compare.

21          I don't care, but there are an awful lot of

22     exhibits.  Maybe I misunderstood.

23          It seems to me everything -- I would mark

24     everything, if it were me, because that's what

25     you looked at, and that way you have a whole
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1     record.

2          HONORABLE TODD ROKITA:  Can I have a

3     motion?

4          MR. DELANEY:  The unadmitted exhibits, I

5     move they be admitted since we looked at them.

6          MR. DURNIL:  Second.

7          HONORABLE TODD ROKITA:  There's a second.

8     All in favor.

9          MR. DURNIL:  Aye.

10          MR. DELANEY:  Aye.

11          HONORABLE TODD ROKITA:  Aye.

12          Hearing no opposed, unanimous.

13          I've written on my copy of this master.  I

14     would like to get another for my file.

15          Do you have a clean copy of this,

16     Mr. Brooks, what you call your master list?

17          MR. BROOKS:  Yes, I do.

18          HONORABLE TODD ROKITA:  Gordon does.

19          MR. BROOKS:  Well, I said that I have a

20     clean one, but I don't have an extra one.

21          HONORABLE TODD ROKITA:  We're good.

22          Mr. Recount Director, could you check

23     these, what are now originals, and verify that

24     they're there 1 through 9 -- oh, here's another

25     one.
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1          Thank you.  Then we'll go on to the next

2     precinct.

3          MR. DELANEY:  13-7, I think we started.

4          MR. SKOLNIK:  We are on Center 13-7.

5          HONORABLE TODD ROKITA:  Thank you.

6          MR. BROOKS:  Can I see the originals of

7     13-7, please.

8          (Thereupon, the requested information was

9     presented.)

10          MR. BROOKS:  Never mind.  We withdraw.

11          HONORABLE TODD ROKITA:  Thank you.

12          Retally.

13          MR. KING:  Mr. Chairman, Center 13-7,

14     Mr. Elrod has 10 votes, Mr. Mahern has 41 votes,

15     and the 4 votes disputed for Mr. Mahern now 0,

16     the no vote is now added as a 0, and the no

17     votes tallied by State Board of Accounts is now

18     2.

19          MR. SKOLNIK:  Everybody in agreement?

20          The next precinct, Center 13-8.

21          MR. BROOKS:  Mr. King, would you confirm

22     that a withdraw will result in 102 votes for

23     Mr. Mahern?

24          MR. KING:  Yes, sir.

25          MR. BROOKS:  I'll withdraw our remaining
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1     challenges in 13-8.

2          MR. KING:  Mr. Chairman, the tally in 13-8

3     would be 124 votes for Mr. Elrod, 102 votes for

4     Mr. Mahern, the 5 disputed votes for Mr. Mahern

5     now 0, 5 no votes tallied by State Board of

6     Accounts.

7          HONORABLE TODD ROKITA:  Thank you.  Next.

8          MR. SKOLNIK:  Center 13-9.

9          MR. BROOKS:  Mr. King, if you could confirm

10     for me the Mahern vote?

11          MR. KING:  52, I believe.

12          MR. BROOKS:  52?

13          MR. KING:  Uh-huh.

14          MR. BROOKS:  We withdraw?

15          HONORABLE TODD ROKITA:  Thank you.

16          Retally.

17          MR. KING:  In Center 13-11, Mr. Elrod

18     received 87 votes, Mr. Mahern received 52 votes.

19          MR. BROOKS:  That's 13-9.

20          MR. KING:  I beg your pardon, 13-9.

21     Mr. Elrod received 87 votes, Mr. Mahern received

22     92 votes -- I beg your pardon.  One more time.

23          In Center 13-9, Mr. Elrod received 87

24     votes, Mr. Mahern received 52 votes, the 3

25     disputed votes for Mr. Mahern now shown as 0,
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1     there 2 no votes tallied by State Board of

2     Accounts.

3          MR. SKOLNIK:  Next precinct, Center 13-10.

4          MR. BROOKS:  Mr. Chairman, if the

5     Commission would please pull Exhibit No. 1.

6          We would assert that this is a Republican

7     straight party vote.  I would obviously concede

8     that it is not on the bubble, but we had a

9     number of marks in and around bubbles clearly

10     close to the Republican bubble, and there are no

11     other votes on the front.  And we would contend

12     that this voter did not intend not to vote on

13     the front of the ballot and that that was their

14     intention to be a Republican.

15          HONORABLE TODD ROKITA:  Mr. Reuben,

16     response.

17          MR. REUBEN:  Yes.  This is not horseshoes

18     or hand grenades, closeness doesn't count.  Not

19     only is it not on the oval, it's not in the

20     Republican rectangle.  The Commission would also

21     look to the reverse side of this ballot.  This

22     voter voted very clearly in all of those ovals.

23     This voter voted for all the judges and all the

24     other candidates on the backside within the

25     oval.
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1          This voter knew how to vote.  The voter

2     simply didn't do that on the front.  I can't

3     tell clearly that square the voter has drawn is

4     a square within the meaning of distinguishing

5     ballots.  That square is one of the listed --

6     for a change, one of the listed marks that is

7     for voting.

8          In this part, frankly, I'm not so sure it

9     doesn't disqualify the whole ballot.  But it

10     doesn't matter, there was no Republican or

11     Democrat.  There was no Elrod or Mahern.

12          MR. BROOKS:  One quick point, please.  That

13     is, that interestingly enough, you will see a

14     lot of ballots, not just in this race, but in

15     the Warren Township race --

16          MR. REUBEN:  Warren Township doesn't count

17     here.

18          MR. DELANEY:  Let him finish.

19          MR. BROOKS:  In which point being that a

20     lot of people will bubble one of the parties and

21     then fill out the back.

22          I think the implication there is that

23     people are not quite sure that this bubble

24     carries over on the back.  You see a lot of

25     blank ones on the back.  And with respect to
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1     being out of the box, I would submit that what

2     we ought to be concerned with is the proximity

3     of the bubble.  That mark being the same

4     distance away lower, would be in the box.  But

5     the point is the same, I mean, it's whether or

6     not it would appear that that mark is intended

7     by the voter to vote there and not lose all

8     their vote.

9          MR. DELANEY:  I move that we deny the

10     request to count Exhibit 1 in Precinct 13-10 as

11     a vote for Mr. Elrod.

12          HONORABLE TODD ROKITA:  Is there a second?

13     I'll second it for discussion.

14          Where does the State Board of Accounts have

15     this right now?

16          MR. WILLIAMS:  No vote.

17          HONORABLE TODD ROKITA:  As a no vote.

18          MR. DELANEY:  Part of my problem is, I'm

19     not sure what they were doing.  I think it was

20     something there, they scratched it out with a

21     heavy box.  What the something was, I don't

22     know.  Doesn't help me with their intent.

23          MR. BROOKS:  This would be the first time I

24     heard about scratching things out.  I made that

25     argument before, and usually the scratching out
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1     thing has not been terribly well received.

2          MR. DELANEY:  What I'm saying, is I can't

3     tell.  It looks like there something under this

4     black box.  That's all I'm saying.

5          MR. BROOKS:  I'm talking to myself.  I'm

6     sorry, carry on.

7          MR. DURNIL:  The other ballot is just a

8     blank space there, and the voter made that

9     square.

10          Looks to me like he's trying to

11     copy -- thought the choices were those four

12     squares, and trying to copy the top square.

13          HONORABLE TODD ROKITA:  Sorry, I'm

14     laughing.  For the record, Mr. Delaney just

15     referenced the butterfly ballot issue.

16          MR. DELANEY:  Misalignment is the

17     suggestion, anyway.  I'm not trying to pick on

18     you, just reminded me of that caper.

19          HONORABLE TODD ROKITA:  The voter certainly

20     knew how to do the ovals for everything else.

21     Completely outside the space.  Outside the

22     emblem.  Who knows what it was.

23          I'll call the question.

24          All in favor.

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  Aye.

2          Opposed.

3          MR. DURNIL:  Nay.

4          HONORABLE TODD ROKITA:  So moved.

5          Next.

6          MR. BROOKS:  We have one other issue with

7     this precinct, which Mr. Bock would like to

8     address.  Although it's an exhibit that has been

9     previously reviewed, Mr. Bock has done some

10     additional research that he would like to bring

11     to the attention of the Commission.

12          MR. BOCK:  This would be Exhibit 4.  That's

13     the ballot that we spent some time on yesterday

14     that had the Republican oval marked in and X

15     through the Democrat device.

16          And what I wanted to point out, I had a

17     chance, after the discussion, to go read this

18     statutes a little more carefully, and the effort

19     of this Commission has been to, whenever

20     possible, follow the rule of voter intent.  And

21     I think this Commission was prepared to conclude

22     that this was a Republican vote and that the X,

23     as Mr. Brooks has said repeatedly, was an

24     indication of disfavor.

25          However, the Commission felt that it had to
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1     mechanistically, I think, apply the statute

2     3-12-1-1, which says "subject to Sections 5, 6,

3     8, 9, 9.5 and 13 of this chapter, the primary

4     factor will be considered in determining if the

5     vote that is placed on the ballot is the intent

6     of the voter."

7          And the discussion yesterday before the

8     Commission was that Section 8 controlled, and

9     that we -- that the Commission could not look at

10     the intent of the voter because Section 8

11     controlled.  In Section 8, 3-12-1-8 says "a

12     voting mark made by a voter on or in a circle

13     containing a political party device shall be

14     counted as a vote for each candidate of that

15     political party on that ballot."

16          I think the application of this statute, in

17     this circumstance, is incorrect because if you

18     look at Section 8 here, it says "a voting mark

19     made on the circle of the political party device

20     shall be counted as a vote for each candidate of

21     that political party on the ballot."  That

22     cannot be done under this circumstance.

23          You cannot count a vote for each of the

24     Democrat candidates because you have a mark in

25     the Republican bubble.  So in the circumstance
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1     when you cannot apply Section 8, because you

2     cannot give the Democrat vote for each Democrat

3     candidate on the bubble, I don't think -- I

4     think, then, that the controlling statute is

5     3-12-1-1.  It says "subject to only those

6     sections."  Section 8 does not apply because you

7     cannot apply Section 8.

8          So the Commission, I believe, can look at

9     the intent of the voter, which is very clear if

10     you'll look at the ballot.  They clearly did

11     what they were supposed to do in order to mark a

12     straight Republican ticket.

13          There's nothing in the instructions that

14     says marking the insignia or the device does

15     anything.  The voter had no way of knowing that

16     that would have any impact on their vote, and to

17     apply the intent of the voter is to count this

18     as a straight Republican vote.

19          MR. REUBEN:  Let me respond by saying,

20     first of all, the discussion is out of order for

21     two reasons.  One, the Commission already ruled

22     on this.  And if we're going to do that on this

23     ballot, then we're going to find ourselves here

24     until next December 19th going through things

25     you've done on the ballots.
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1          We dealt with that issue.  Resolved it

2     yesterday, voted on it.  Whether I like your

3     vote or not, whether he liked your vote or not,

4     you voted on it, we moved on.

5          Secondly, this is our challenge.  He wants

6     to bring back what was our exhibit and our

7     challenge, which is the second reason he is out

8     of order.

9          And the third thing is, he's just flat

10     wrong.  This ballot, like all the ballots, tells

11     the voter at the very top about the oval to the

12     left of the party's name is where you're

13     supposed to mark this.

14          This statute then gives the voter the

15     additional information that is not on the

16     ballot, but in the statute.  If the oval

17     issue is on the ballot, and is not as clear in

18     the statute.

19          We've got a mixture of semi-information, if

20     you will, being distributed to all the voters.

21     What's on the ballot says "oval," doesn't say

22     anything about the emblem.  He's now talking

23     about the statute talks about emblem, which I

24     recognize is there.

25          We've got -- in this ballot, we've got the
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1     voter doing a straight Democrat and straight

2     Republican.  We challenged it because we thought

3     that the Democrat should count here.

4          You made a ruling on it.

5          HONORABLE TODD ROKITA:  Okay.

6          MR. BOCK:  Can I respond in terms of the

7     timeliness?

8          HONORABLE TODD ROKITA:  We're trying to

9     have one side each.

10          I know Mr. Reuben responded several times

11     yesterday.

12          MR. BOCK:  In terms of this time limits

13     argument, it's appropriate now because this

14     ballot was counted for Mr. Elrod in the recount.

15     We never had the opportunity to dispute this

16     issue.  It only comes before you now because

17     that decision was reversed yesterday.

18          Now, during our case in chief, we certainly

19     can't be held to have waived anything when we

20     had no occasion to mark this as an exhibit

21     during the recount.

22          Now in our case in chief, I think we

23     clearly preserved our objection yesterday and

24     noted our position.

25          MR. DELANEY:  I'll move that we reaffirm
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1     our decision yesterday that this is a no vote.

2          HONORABLE TODD ROKITA:  Second.

3          Any discussion?  Hearing none, all in

4     favor.

5          MR. DELANEY:  Aye.

6          HONORABLE TODD ROKITA:  Aye.

7          All opposed.

8          MR. DURNIL:  Nay.

9          HONORABLE TODD ROKITA:  2 to 1, motion

10     passes.

11          MR. BROOKS:  Mr. King, if you could confirm

12     for me that the Elrod and Mahern numbers are 70

13     and 47.

14          MR. KING:  Yes, that's correct.

15          MR. BROOKS:  We withdraw the remaining

16     challenges.

17          MR. KING:  Mr. Chair, in Center 13-10, the

18     totals show for Mr. Elrod 70, seven zero, for

19     Mr. Mahern 47, in the right column, the 3

20     disputed ballots for Mr. Mahern now 0, the 2

21     disputed no votes are now 0, and in the

22     rightmost farthest right column, the number of

23     no votes tallied is increased by 2 to the number

24     5.

25          MR. SKOLNIK:  Center 13-11.
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1          MR. BROOKS:  Mr. Chairman, I would draw the

2     Commission's attention to Exhibits 1 through 16,

3     which, as you will see on the --

4          HONORABLE TODD ROKITA:  Exhibit what, I'm

5     sorry?

6          MR. DELANEY:  1 through 16.

7          MR. BROOKS:  I'm sorry, Mr. Chairman.

8     Thank you.

9          Draw your attention to Exhibits 1 through

10     16, which is the appropriate paperwork for 8

11     unopened absentee ballots.  I would, at this

12     time, provide to you the affidavit from

13     Mr. Brent Olson.

14          (13-011 Respondent's Exhibit 1 was marked

15     for identification.)

16          Essentially, what Mr. Olson is telling you

17     in this affidavit is that these absentee ballots

18     were properly delivered and on time; that he was

19     not aware that they were to be going to the

20     polls on election day.  As you may know, I'm

21     sure you do, Mr. Chairman, that we have gone

22     back and forth a bit on whether absentees were

23     centrally counted or not.  And this particular

24     inspector believed that he was not to count

25     them.
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1          But I don't think there's any question that

2     they were there on time.  They should have been

3     opened.  And these people were eligible to vote.

4     They were delivered because the election board

5     had prechecked that they were registered and so

6     on.

7          So I would move that these absentee

8     ballots, which were delivered on time, and to no

9     fault of the voter, were not voted to be opened

10     and voted.  I would note that a day or so ago

11     Mr. King brought to the Commission's attention

12     that there is a statute referencing certain

13     court approval for opening absentee ballots.

14          In my observation, the Commission has in

15     the past opened absentee ballots that were

16     properly delivered and no question that they

17     should have been counted.

18          Mr. Reuben and I have had that

19     conversation, I think we both agreed the

20     Commission does have the authority to open

21     absentee ballots that were properly delivered

22     and should have been opened by the inspectors.

23          HONORABLE TODD ROKITA:  Response.

24          MR. REUBEN:  Curiously, his affidavit,

25     which I'm prepared to boldly say Mr. Brooks



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 755

1     prepared, says "the absentee ballots arrived at

2     our polling place in time to open and vote

3     them."

4          It doesn't say -- the statute requires they

5     were there before 6:00.  We don't know what time

6     they were there in time to open and vote them.

7          We're dealing with a nuance of language

8     here that this defiant has signed off on, but

9     again, it doesn't say what time.

10          But more importantly, we're not in the

11     business of opening ballots that -- and think

12     that's what the Commission already ruled on

13     something that I raised the other day.  We're

14     not opening ballots that aren't opened.

15          But this inspector didn't say that they

16     came into his possession before 6:00 p.m. in

17     time to open and vote them.  Well, is this one

18     of the precincts that opened late and stayed

19     opened a little longer?

20          This is why these affidavits are sometimes

21     valuable and sometimes not.  When they're

22     written by counsel on one side or the other,

23     they don't give all the information as we've

24     gotten from the witnesses today.

25          I don't think this affidavit satisfies the
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1     requirements.  And, again, we don't know what

2     the other information is about this voter.  All

3     we know is -- all this guy is saying, they got

4     there in time to vote them.

5          What's that mean?

6          HONORABLE TODD ROKITA:  Any other questions

7     by Commission?

8          MR. DURNIL:  These have not been counted.

9     They're still sealed?

10          MR. BROOKS:  They're unopened.  They're

11     sealed.  They were in the box with --

12          MR. REUBEN:  The answer is they're sealed.

13          MR. BROOKS:  -- the other materials.  And

14     there's no indication that they were late.

15          Obviously, the "in time" means before 6:00,

16     as the law requires.

17          This is the epitome of a mistake of the --

18          MR. REUBEN:  And if -- sorry, I beg your

19     pardon.

20          MR. BROOKS:  In 3-12-1-12, where this is

21     clearly the result of a failure to act of an

22     election officer.  Votes were there, and he

23     should have opened them, and recognizes that.

24          MR. REUBEN:  And it says "each voter is

25     eligible to vote." That is a pretty sweeping
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1     legal conclusion.

2          If those ballots were opened, it's

3     certainly possible that the county clerk's stamp

4     and name wasn't on the back of them, which would

5     have made them ineligible.

6          MR. DELANEY:  Let me just understand a

7     couple of things.

8          Are we talking about 8 ballots?  There are

9     16 exhibits, but 8 ballots.

10          MR. BROOKS:  Correct?

11          MR. REUBEN:  Yes.

12          MR. DELANEY:  If I remember right,

13     yesterday we got to Commission Exhibit A, which

14     is an absentee ballot that we did not open.

15          MR. DURNIL:  Because it didn't get to the

16     precinct on time.  Because it didn't arrive on

17     time.

18          MR. DELANEY:  And we looked at that statute

19     about court, that we had to go to the court to

20     get an order.

21          MR. BROOKS:  I guess I'm confused.  Maybe

22     Mr. Reuben can clarify this as to whether he's

23     got some reason other than the Commission can't

24     open them.

25          I think we had the discussion that we both
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1     agreed that the Commission has the authority to

2     do it, unless -- and if he has other reasons not

3     to open, I certainly don't want to interfere.

4          Am I not correct, Larry?

5          MR. REUBEN:  I don't think it can

6     satisfy -- right now it's not open.  And I don't

7     think it should be opened unless you can prove

8     that somehow or another it should be.  And I

9     don't think that proof has been established.

10          MR. DELANEY:  Let me mention a factor here.

11     Amuse me on this because this is new.

12          In my precinct, one of the advantages of

13     the system, and this is sort of traditional, is

14     that we know the people.  So if we get a ballot

15     that purports to be from our precinct or

16     purports to be from an absentee, we have the

17     ability to challenge it in the traditional way.

18     He moved out of here six years ago.  He's dead.

19     Whatever it might be.

20          One of the problems I have sitting up here

21     is I have none of that ammunition.  I don't have

22     a polling done of my precinct.  Don't have a

23     clerk or judge sitting next to me to tell me

24     right or wrong.

25          I'm just thinking out loud, but that's a
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1     factor we can do what we're capable -- or would

2     have been capable of on election day.

3          That's just a way of me saying why you do

4     open it at the precinct.

5          MR. BROOKS:  I'm all for opening them at

6     the precinct.  Don't get me wrong.  I'm not

7     trying to say this gentleman didn't make a

8     mistake.  And he acknowledges that he does.

9          On the other hand, the poll book is here.

10     When I say that "the Commission has the

11     authority to open them," I'm not suggesting --

12          MR. DELANEY:  Can I see your poll book?

13          MR. BROOKS:  Well, that's what I'm saying.

14     I'm not suggesting that you shouldn't compare

15     them to the poll book or offer Mr. Reuben an

16     opportunity to say why they shouldn't be voted.

17          But from all appearances, they should have

18     been opened, and this inspector is saying that

19     in fact he did.  Let me also -- or not did, but

20     should have.

21          I would also draw your attention to

22     Exhibits -- I think the poll list pages are

23     there as exhibits, but I believe that --

24          HONORABLE TODD ROKITA:  What pages?  I'm

25     sorry.
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1          MR. BROOKS:  Well, I have them in the order

2     that -- yeah, we started -- whichever one you

3     want to start with.

4          You will note that the absentee

5     ballots -- the exhibits are -- do you have the

6     original poll book?

7          MR. DELANEY:  I have the original poll

8     book.

9          MR. BROOKS:  It would appear to me that the

10     first one is on page 1 of the poll book.

11     There's a Rosemary Abbott and Thomas Abbott.

12          You will notice that the inspector went as

13     far as to check them in to note that they were

14     eligible to vote by circling the ABS in the poll

15     book.

16          Similarly, unfortunately, my copies are a

17     little blurry at the bottom.  I can't tell -- it

18     might be 5.  But each of the absentees have

19     already been reviewed and circled as ABS in the

20     poll book.

21          HONORABLE TODD ROKITA:  Mr. Bock, earlier

22     today you made mention about how this Commission

23     is a creature of statute and statutorily bound

24     and not to be deciding policy or anything like

25     that -- it was in relation to the provisional
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1     ballot that we discussed in a precinct -- and

2     despite what the NVRA requires, and everything

3     else, we were to follow that real "crystal

4     clear," I think was the phrase, statute that

5     said "provisional ballots cast where the person

6     resides for purposes of a recount."  The

7     "crystal clear" were your words.

8          Why isn't that the same case for this

9     statute here where we're not to open absentee

10     ballots?

11          MR. BOCK:  I'll take another look at the

12     statute.  But the provision that Mr. Brooks just

13     cited to you says that "the ballot has been

14     marked and cast by the voter in compliance with

15     this title, but may otherwise not be counted

16     solely as the result of the act or failure to

17     act of the election officer may be counted in

18     the proceeding, unless evidence of fraud,

19     tampering, or misconduct."

20          I think it would be a different case if the

21     election board has some reason for not opening

22     the ballot.  And if Mr. Brooks didn't have an

23     affidavit saying -- from the precinct election

24     official saying "I made a mistake," I think it

25     would be a different case.
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1          But in this case, where the precinct

2     election official says that he made a mistake,

3     you're not overruling the decision of the local

4     precinct official.  Which then, I don't see what

5     the issue is.

6          HONORABLE TODD ROKITA:  I'm specifically

7     referring to 3-11-10-35.

8          MR. BROOKS:  I think I said earlier, and I

9     think the parties would acknowledge, I'm not

10     asking the Commission to do something that is

11     unprecedented.

12          HONORABLE TODD ROKITA:  Hold on one second.

13     Go ahead Mr. Brooks.  I was motioning for you to

14     stop.

15          MR. BROOKS:  I'm just saying we're not

16     asking you to do something that's unprecedented.

17          HONORABLE TODD ROKITA:  I get that point.

18          I think here if an envelope containing and

19     absentee ballot, notwithstanding what Mr. Brooks

20     is saying, this statute seems crystal clear to

21     me.  "An envelope containing an absentee ballot

22     has not been opened before the close of the

23     polls, then the envelope may not be opened

24     without an order of a court."

25          I'm not commenting on the policy of that



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 763

1     statute yet.  But crystal clear.  You know, how

2     if earlier this morning you're telling us we're

3     creature of statute, no jurisdiction beyond

4     statute, why do we have that now after what I

5     just read?

6          MR. BROOKS:  Can I just state,

7     Mr. Chairman --

8          HONORABLE TODD ROKITA:  If you're going to

9     bring up what we did before, I take your point,

10     and notwithstanding that.

11          MR. BROOKS:  Can I make it before you guess

12     what it is?

13          My point is it seems odd to me that we

14     have -- I'm not trying to argue the provisional

15     thing again.  But as I understood the rationale,

16     it was that we were certainly not going to

17     deprive somebody of a vote over our reading of

18     the statute; that was a person that didn't even

19     live in the district.  And to say that we were

20     going to read that statute differently, or not

21     what we thought was clear, in order to make sure

22     that somebody who doesn't even have a stake in

23     this district gets to vote.  It would seem odd

24     to me that we would tell these people who have

25     done everything right, living in the district,
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1     and have a stake --

2          HONORABLE TODD ROKITA:  That's not the

3     question I'm asking, so I will cut you off.

4          I just want to know, it was said by Mr.

5     Bock, and I clearly remember earlier this

6     morning, and Mr. Elrod's attorneys, we are not

7     to read beyond statute or go beyond it.

8          MR. BOCK:  I agree with you.  If you find

9     that that statute applies, then you've got to

10     follow it.

11          But my suggestion is that when you have a

12     case where the local precinct official is saying

13     "I made a mistake.  I should have counted those

14     ballots on election day," I'm wondering if

15     3-12-1-12 doesn't give you the authority to

16     count the ballots.

17          It's not counted solely as the result of

18     the act or failure to act of the election

19     officer.  May nevertheless be counted in --

20     essentially says in a recount proceeding.

21          So I think you have to have -- as

22     Mr. Brooks has done, you have to have someone

23     establish that there was a failure to act.  And

24     essentially, have that local official -- I don't

25     think you should substitute your judgment with
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1     the local official at all, but I think that if

2     he acknowledges he made a mistake, then I think

3     that presents a different situation.

4          MR. REUBEN:  And I think part of this is a

5     matter of statutory construction.

6          We're now talking again trial and that

7     stuff.  We're referring to statutes.  I think we

8     all as lawyers know that this specifically

9     overrides the general.  You've got a specific

10     statute here which deals exactly with this

11     issue.  An unopened absentee ballot that

12     was -- that was not opened before the polls

13     closed.  This is a specific statute exactly on

14     point.  Specifics always overrides the general.

15          The explanation he's giving you is, I

16     suppose, what we all would as an advocate.  But

17     there's no indication why this statute, which,

18     again, is specifically on point, doesn't apply

19     here.

20          This -- and I think we know that from the

21     earlier proceedings in this recount, that the

22     county election board came over here, questioned

23     you all, you all sent them back.

24          The county election board didn't want to go

25     to court.  They could have gone to court to do



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 766

1     what they're now asking to get around the

2     statute.  So in fact you are overriding what

3     happened below.

4          If the county election board would have

5     wanted to do it, they could have gone to court.

6     It says a court.  Doesn't say Circuit Court,

7     Superior Court.

8          They could have gone to Center Township JP

9     Court.

10          MR. DELANEY:  The fact is that the county

11     election board did not go to court on these

12     ballots.

13          MR. BROOKS:  The reason they didn't,

14     because these were never the subject of that.

15          MR. REUBEN:  They could have though.

16          MR. BROOKS:  The question was before the

17     county election board, was what to do with the

18     late delivered ones.  These were in the box.

19     They don't open the box and count ballots and

20     look through that stuff for a canvass.  That's

21     what was happening.

22          We did know that there was X amount of

23     absentee ballots that weren't in the box because

24     they were late delivered and kept by the clerk.

25     That was the subject as to whether or not the
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1     county election board wanted to open those

2     ballots or not.  Had nothing to with absentee

3     ballots that were in the box and should have

4     been opened.

5          And I would like to make this point.  This

6     is a matter that I discussed with Mr. Reuben

7     before I sit here today, and we had this

8     discussion and both agreed that the Commission

9     had the authority to open them.

10          I'll go get you a court order, but I think

11     it's sort of silly.

12          They should have been opened.  There's no

13     question about that, and no evidence to the

14     contrary.  So if I've got to call somebody and

15     they've got to go over and get an emergency

16     order from a court to do something that

17     everybody in here knows is the right thing to

18     do, I'll go make that phone call.

19          But I do believe that what Mr. Bock is

20     telling you, that we talked about what's

21     specific and what's not specific.  The statute

22     about opening and going to court and so on, I

23     believe, is generic to all sorts of different

24     phases of what's happening.

25          What's specific in a recount, which is
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1     where we are, is the statute that tells you that

2     a failure no act as an election official should

3     not prevent somebody's vote from being counted.

4     That's, in my opinion, more specific.

5          We've got canvassing, we've got central

6     canvassing, central count absentees.  That

7     statute is a general one, and I believe this is

8     more specific as it applies to a recount.

9          HONORABLE TODD ROKITA:  Thank you.  I have

10     a question of counsel.

11          What's your definition of cast as it's

12     viewed in 3-12-1-12?

13          When you have an absentee ballot, who casts

14     it, the voter, or by voting absentee do you

15     delegate that responsibility to the local

16     election board?

17          MR. KING:  Mr. Chairman, an absentee ballot

18     is not considered cast until the person you

19     entrusted it to, in the state's eyes, is the

20     county for central count, or the precinct

21     election board first determines its validity and

22     then deposits it or cast it in the machine.

23          An example might be an individual votes an

24     absentee ballot 10 days before the election,

25     dies the next day.  And the law is clear that
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1     the ballot has not been cast by the voter on day

2     10, and, in fact, cannot be counted.  So the

3     same principle would apply to any absentee

4     ballot cast by the public official to whom it's

5     been entrusted after validity has been

6     determined.

7          HONORABLE TODD ROKITA:  Thank you.

8          Do you have anything additional, Kristi?

9          MS. ROBERTSON:  No.

10          HONORABLE TODD ROKITA:  Mr. Bock,

11     Mr. Brooks, 3-12-1-12.  Given what Mr. King

12     said, "the ballot has been marked and cast."

13          From what Mr. King said, wouldn't it be

14     true that these ballots have not been cast, and

15     therefore, this statute is inapplicable.

16          MR. BOCK:  I guess what I'm thinking about

17     is when have I delivered notice?  Is it when you

18     put it in the mailbox or is it when it's

19     actually received?

20          And it is typical legal rule is that when

21     you release control of the notice and deposit it

22     in the mail, that that's when you have done

23     everything that's within your power to do.

24          These voters not only did everything within

25     their power to cast that ballot, it was
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1     delivered to the polls.  And the election

2     official whose responsibility it was to open

3     those ballots and count them, has told you that

4     he made a mistake.  And he could not -- and he

5     did not open those ballots.

6          So it seems to me -- I mean, I don't think

7     there's a definition of cast in the Indiana

8     Election Code.  It's not in the list of defined

9     codes.

10          Right?

11          HONORABLE TODD ROKITA:  I would agree with

12     that.

13          MR. BOCK:  And so I think you have to apply

14     the statutes to make some sense.

15          HONORABLE TODD ROKITA:  Are you saying Mr.

16     King's explanation makes no sense?

17          MR. BOCK:  Well --

18          HONORABLE TODD ROKITA:  Makes a lot of

19     sense to me.

20          MR. BOCK:  Let me retract that because Mr.

21     King always makes sense and he knows the

22     election code far better than I do.  And so I'd

23     hate to be disputing anything where he's on the

24     other side.

25          But at the same time, it doesn't seem to be
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1     practical to have that definition of cast in

2     this circumstance.

3          HONORABLE TODD ROKITA:  That answered my

4     question.

5          MR. DURNIL:  The statute says "marked and

6     cast by the voter.  By the voter."

7          We're talking about the action of the

8     voter, not the actions of the board.

9          HONORABLE TODD ROKITA:  Also argue that by

10     absentee you are --

11          MR. DELANEY:  I think we need to --

12          MR. DURNIL:  When you drop it in the mail.

13          MR. DELANEY:  I think we need to look at

14     the purpose of the statute that says you need to

15     go to the court.

16          I think we know what the purpose is.  It's

17     very clear, I think, when there's been a dispute

18     in the precinct they said this is no good for

19     some reason.  Obviously, then, you would be

20     reversing the determination.  Here, we're in a

21     more interesting case where no one has said this

22     is a good or bad ballot, just sort of sat there.

23          In this context, the purpose of the rule --

24     and this is what's troubling me here -- is to

25     close off the elections.  That's one of the
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1     things we don't want is to have elections go

2     forever.  I'm a little troubled that no one took

3     these ballots to the court to this point because

4     no one's been precluded from doing that.  And

5     then we wouldn't have to have this discussion.

6     And also, this tendency to be conducting the

7     election late, late, later would be reduced.

8     Which I think is one of the values of the

9     statute and one of the purposes of the statute.

10          So that's what's troubling me, is that it

11     may be a little late in the day to be asking

12     people to be doing this stuff.

13          MR. BOCK:  If I could respond to that.  I

14     don't think I can find the statute right away.

15          But the statute specifically prohibits us

16     from going to court in the circumstance where a

17     recount has been filed.  I believe there is a

18     specific statute that prohibits you from going

19     to court until after the recount has been

20     completed.

21          MR. KING:  Mr. Chairman, it's actually any

22     filing or order is stayed.  Doesn't preclude a

23     person from going to court, it precludes -- the

24     order, in essence, is stayed.

25          Nothing, however, would preclude a person
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1     from going to court prior to -- at least in my

2     opinion -- the order of the recount.

3          HONORABLE TODD ROKITA:  All orders are

4     stayed.  So even if they get an order, bring it

5     back here, we don't have to recognize it.

6          MR. DELANEY:  They're in a boomerang

7     situation.

8          MR. BOCK:  You don't see the ballots and

9     know the situation until you've ordered a

10     recount.

11          It's not like you can do it before the

12     recount.

13          MR. DELANEY:  What did the precinct total

14     show?  In fact, it shows right on the face of

15     it, it shows 8 unopened, written right on the

16     first page of the tally sheet.  This is this

17     tally sheet from the Board of Accounts, right,

18     that I'm looking at.

19          Do we have the tally sheet from the actual

20     precinct that was prepared that night?

21          MR. BROOKS:  I don't know.

22          MR. DELANEY:  Because they should have an

23     accounting of that, they have to account for

24     every piece of paper.

25          MR. BOCK:  There should be a list of how
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1     many were delivered to the polls.

2          MR. DELANEY:  They have to reconcile the

3     math.

4          MR. BOCK:  Right.  I think there should be

5     a list of what was delivered to the polls

6     because we saw that earlier.  But whether

7     there's a publicly reported number of absentees.

8          MR. DELANEY:  There's a reconciliation.

9     You have to account for the unopened, opened,

10     spoiled.

11          MR. BOCK:  And what that said --

12          MR. DELANEY:  That's what I'm getting at.

13     I don't know what that said in this precinct, to

14     see how apparent this problem was.

15          Do you know what I'm talking about, Mike?

16     It's a reconciliation that's done at the

17     precinct.  That could be it.

18          Yeah.  Number of regular ballots voted 71.

19     11 -- 3 plus 8 provisionals.

20          What's the total here?

21          HONORABLE TODD ROKITA:  How many absentee

22     ballots are we talking about here fellows?

23          MR. BOCK:  I think there's 8.

24          MR. BROOKS:  8?

25          MS. ROBERTSON:  If you look on the State
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1     Board of Accounts tally, that's the recount.

2          MR. BOCK:  Just while there's a little dead

3     time here.  3-12-10-17 was the statute which I

4     was referring to "any court action related to

5     the election for an office the subject of a

6     recount proceeding under the state recount

7     statute is stayed until the state Recount

8     Commission has rendered a final determination."

9          So I don't know how you could go to court

10     and get an order from a judge when the statute

11     says anything that he does -- any proceeding is

12     supposed to be stayed; that means the proceeding

13     could not go forward.  So we couldn't get an

14     order without a proceeding, it would be stayed

15     at that point.

16          MR. REUBEN:  Maybe a judge would say you

17     can't.

18          MR. BROOKS:  I apologize, Mr. Chairman, but

19     can I trade out the original affidavit for a

20     copy for purposes of this discussion.

21          HONORABLE TODD ROKITA:  You want the

22     original back?

23          MR. BROOKS:  Yes, sir.

24          MR. REUBEN:  Excuse me, sir.

25          HONORABLE TODD ROKITA:  Can we have that
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1     discussion when you're determining you need a

2     court order?

3          MR. BROOKS:  I'm not trying to interrupt.

4          HONORABLE TODD ROKITA:  Just go sit down,

5     please.  So we can get through this.

6          Here, take your original back.  We'll work

7     off copies and I'll mark on this one.

8          MR. REUBEN:  Can I see that?

9          MR. DELANEY:  It indicates they got 8, but

10     also indicates that 79 votes were voted, which

11     is, I think, not correct.

12          MR. DURNIL:  The other thing they did was

13     mark it in the poll book.

14          HONORABLE TODD ROKITA:  What's your

15     comment?  There's no motion.

16          MR. DURNIL:  My comment is I think we

17     should open them and count them.  Primarily,

18     because everywhere you look, they're there.  The

19     inspector has said that he made a mistake.  He

20     didn't know he was supposed to count them there,

21     sent them on to be counted somewhere else.

22     Inadvertent or mistake, whatever you want to

23     call it, by the poll worker, not by the voters,

24     one of which is a lifelong friend of mine I went

25     to high school with and is a Democrat.
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1          MR. REUBEN:  Some of my best friends are

2     Republican, believe it or not.

3          The point of the matter we're dealing with

4     such, I guess, both finite and infinite

5     situations.  The precinct a moment ago, we had

6     17 ballots which disappeared.

7          MR. DURNIL:  We decided they hadn't

8     disappeared.

9          MR. DELANEY:  The originals disappeared.

10          MR. DURNIL:  The originals, yeah.

11          MR. REUBEN:  And somehow or another, we

12     didn't want to deal with it so we moved on.

13          Now we've got ballots which were clearly

14     not opened, and not opened for whatever reason

15     they weren't opened, and we've got a statute

16     which says you can open them and we're going to

17     go ahead and count those.

18          MR. DURNIL:  We have a statute that says if

19     it's a mistake, inadvertent, however, by the

20     election worker, that they should be counted.

21          MR. REUBEN:  No, they may be counted.

22          MR. DELANEY:  We need a motion.

23          MR. DURNIL:  I move that we open these

24     ballots and the State Board of Accounts conducts

25     a count.
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1          HONORABLE TODD ROKITA:  I second for

2     discussion.

3          Gordon, since it's your motion, how do you

4     explain the statute that's says "not to open

5     without a court order?"

6          MR. DURNIL:  I think it's been explained.

7          HONORABLE TODD ROKITA:  And you adopt that

8     as your reason?

9          MR. DURNIL:  Yeah.

10          HONORABLE TODD ROKITA:  Any other

11     discussion?

12          MR. DELANEY:  I'm worried about we're not

13     recounting here, that's the problem.  We're

14     counting.  Not recounting, the statute says we

15     can't do that without going to court, so I will

16     vote against it for the time.

17          HONORABLE TODD ROKITA:  Call the question.

18          All in favor.

19          MR. DURNIL:  Aye.

20          HONORABLE TODD ROKITA:  Aye.

21          Opposed.

22          MR. DELANEY:  Nay.

23          HONORABLE TODD ROKITA:  My reasoning is

24     that this statute that I've been referencing to

25     "not open without a court order," I believe the
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1     respondent's interpretation that that's a more

2     generic statute that applies to all kinds of

3     situation where the absentee ballot goes through

4     the entire process.

5          There is precedence that we've done this

6     before, I think for the very same rationale.  I

7     don't know who the Secretary of State was then.

8          MR. DELANEY:  We break while they're doing

9     the counting?

10          HONORABLE TODD ROKITA:  I don't think we

11     recess.  I think we do the counting.  I think

12     it's presented before us.

13          MR. BOCK:  With that being the case, can I

14     go find Mr. Brooks before that takes place?  I

15     think he was working on this issue, and I'm not

16     sure exactly --

17          HONORABLE TODD ROKITA:  No, if he comes in

18     and comes up here, we're moving on.

19          You're counsel of the party.  We're moving

20     on.

21          MR. REUBEN:  What happened to Mabel

22     Ferguson's vote in 17-2 you didn't open?

23          MR. DELANEY:  We pushed Mabel back to the

24     end.

25          HONORABLE TODD ROKITA:  I'll ask the State
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1     Board of Accounts to present the ballots to us

2     and the three of us will take a look at them.

3          (Thereupon, the ballots were presented.)

4          MR. DELANEY:  We do need the poll book.

5          MR. REUBEN:  May I ask in terms of

6     procedure of the voting, are we going to go

7     through the usual -- all the requisites asked by

8     the voter, absentee ballot properly applied for,

9     clerk's initial, county clerk's initial?

10          HONORABLE TODD ROKITA:  Yes, we probably

11     should.

12          MR. REUBEN:  And to the extent I want to be

13     clear on the record on this thing.  I appreciate

14     your voting 2-1.  I don't want it to be said I

15     waived this thing.  I don't waive.

16          MR. DELANEY:  Are these exhibits, too, to

17     be sure?

18          HONORABLE TODD ROKITA:  I think they

19     already are.

20          I'll ask both our counsel to walk us

21     through this process.

22          Should we look for everything we need to in

23     terms of initials?

24          MR. KING:  Mr. Chairman, refer to Kristi,

25     too, if she would like to start us.
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1          MS. ROBERTSON:  You can go ahead and start

2     them.

3          MR. KING:  I would suggest that the

4     analogous statutes, 3-11-10-16, which talks

5     about the role of the inspector at the polling

6     place with processing absentee ballots, since

7     Marion County does process absentee ballots at

8     the precincts.

9          Under Section 16, and then, by correlation,

10     Section 17, the inspector checks to see that the

11     affidavit has been properly executed, meaning

12     the absentee ballot application, I would take

13     it, and the secrecy envelope -- affidavit, is

14     what I meant to say there.

15          The signatures correspond --

16          HONORABLE TODD ROKITA:  Gordon, can you

17     look up the manual?  The first one is right

18     here, Exhibit No. 15.

19          MR. DURNIL:  I'm sorry, you don't want that

20     name in there.

21          MR. KING:  Signatures correspond, absentee

22     voter is a qualified voter in the precinct.  And

23     there was a special rule that probably will not

24     apply to perhaps any of these if they're

25     required to show additional documentation under
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1     ABA that's noted on the poll list.

2          HONORABLE TODD ROKITA:  I don't see that

3     there.  Voter ID on file.

4          MR. KING:  The absentee voter has not voted

5     in person at the election.

6          HONORABLE TODD ROKITA:  Not signed in.

7          MR. KING:  And then there's another

8     provision that only applies to primary.

9          3-11-10-16 then goes on to say "then the

10     inspector shall open the envelope containing the

11     absentee ballot, so it's not defaced or

12     destroyed.  Take out each ballot enclosed

13     without unfolding or permitting the ballot to be

14     unfolded or examined" -- that's obviously for

15     depositing.  And then "canvassing by the

16     precinct takes place later."

17          MR. REUBEN:  Are you all holding yourselves

18     out as an inspector?

19          MR. KING:  These people have already taken

20     an oath.

21          MR. REUBEN:  As Commissioner not as

22     inspector.

23          HONORABLE TODD ROKITA:  We'll move forward.

24          Exhibit 15 is open.  With regard to this

25     recount, 1 vote for Jon Elrod.
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1          MR. REUBEN:  We object to that ballot.  The

2     statute requires black or blue pen.  This is

3     done in pencil.  The statute is mandatory.

4          HONORABLE TODD ROKITA:  Mr. Skolnik, can

5     you record any objections that are made because

6     I want to take them up after we go through this

7     process.  Exhibit 15.

8          Can the court reporter hear all of this?

9          THE REPORTER:  Yes.

10          HONORABLE TODD ROKITA:  Exhibit No.14.

11     We're making a canvass right now.

12          MR. SKOLNIK:  Point of clarification, was

13     there an objections to 15?

14          MR. REUBEN:  Only canvassing now.

15          MR. DELANEY:  Define "canvass."  Does that

16     mean looking, but not voting?

17          MR. REUBEN:  But not recounting.

18          HONORABLE TODD ROKITA:  Exhibit 2.

19          MR. DELANEY:  What number are we on?

20          HONORABLE TODD ROKITA:  Exhibit 2.

21          MR. DELANEY:  Could this be the one?  It

22     starts with an A.  Middle initial got smeared.

23     Anything else on the back of it?

24          HONORABLE TODD ROKITA:  Nope.  Do you want

25     to see it?
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1          MR. BOCK:  I'm all right.

2          HONORABLE TODD ROKITA:  Exhibit 2 is opened

3     with regard to this recount.

4          No vote for either candidate -- I'm sorry,

5     straight Democrat ticket.

6          MR. DELANEY:  Straight D.

7          HONORABLE TODD ROKITA:  Which would have

8     included a vote for Mr. Mahern.

9          MR. DELANEY:  And it has two initials on

10     the back.

11          MR. BOCK:  Looks to me like a pencil.

12          (Laughter.)

13          MR. REUBEN:  Pretty sharp eyesight you got

14     there.

15          MR. DELANEY:  What number are we up to?

16          HONORABLE TODD ROKITA:  Exhibit 11.

17          MR. DELANEY:  11 and 12 are the same.

18          HONORABLE TODD ROKITA:  Exhibit 11 opened.

19     It's a straight Republican ballot, which would

20     indicate a vote for Jon Elrod in this case.

21          MR. REUBEN:  May I see the back, please?

22          HONORABLE TODD ROKITA:  Next, Exhibit 9.

23          MR. DELANEY:  9.

24          HONORABLE TODD ROKITA:  Exhibit 9 opened.

25          Shows a straight Republican ballot, which
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1     would include Jon Elrod.

2          Next, Exhibit 7.  What if you don't have

3     that identifying information on the ballot?

4     What was the rule here?

5          MS. ROBERTSON:  You don't have to.  You

6     request it.

7          MR. KING:  No, you request it.

8          MR. DELANEY:  That would be a statute

9     issue.  Must be asked, but you need not answer.

10          HONORABLE TODD ROKITA:  Exhibit No. 7,

11     straight Democratic ballot, which would include

12     Mr. Mahern.

13          MR. DELANEY:  No vote on the race.  No vote

14     on the particular race, but, yes, it's a vote

15     for Mr. Mahern because it was a straight

16     Democrat.

17          HONORABLE TODD ROKITA:  Exhibit 6.

18          MR. DELANEY:  Which one are we up to 6?

19          HONORABLE TODD ROKITA:  Exhibit 6 is

20     opened, and there is a vote marked for Jon

21     Elrod.

22          Next is Exhibit 4.  There are the initials.

23          Exhibit 4 reflects a vote for neither of

24     the candidates.

25          MR. DELANEY:  A no vote.
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1          HONORABLE TODD ROKITA:  All right, last

2     one, Exhibit 14.

3          Exhibit 14 shows a vote for straight

4     Republican ballot.

5          Okay.  Somebody make a motion.  The

6     absentee ballots have been opened and counted,

7     canvassed.  Now the issue of what to do with the

8     filing.

9          MR. DURNIL:  What do you mean?

10          HONORABLE TODD ROKITA:  There was one

11     objection.

12          MR. DURNIL:  Okay.

13          HONORABLE TODD ROKITA:  So we have to

14     address that.

15          MR. REUBEN:  I made the objection that the

16     statute, which I can find if you wish me to.  I

17     think -- Mr. King, can you confirm what I --

18          MR. KING:  Mr. Chairman, in looking at

19     3-11-13, which covers the optical scan ballots

20     in 3-11-8, which is the general procedure.  The

21     only requirement that I see in the statute for

22     the use of ink or indelible pencil is on voter

23     registration form.

24          So I have my own attorney checking to

25     confirm my memory, but I don't see a reference
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1     with regard to that in the statute.

2          MR. BROOKS:  There are two statutes.

3          MR. BOCK:  3-11-10-12 -- or 3-11-10-2(a),

4     "a voter voting by absentee ballot may mark the

5     ballot with pen or a lead pencil."

6          MR. BROOKS:  And a marking device in

7     3-5-2-31, one of them is a pencil marking on

8     paper ballot.

9          MR. DURNIL:  Do your clerk's initials

10     require a certain color?

11          MR. BROOKS:  No, I don't think so.

12          Are we done with whatever you're doing?

13          HONORABLE TODD ROKITA:  No.  I think an

14     objection was raised.

15          MR. DURNIL:  I move that we override the

16     objection and count the ballot.

17          HONORABLE TODD ROKITA:  Second.

18     Discussion.

19          Hearing none, all in favor.

20          MR. DURNIL:  Aye.

21          HONORABLE TODD ROKITA:  Aye.

22          MR. DELANEY:  No, I'm voting against all of

23     them because I said they shouldn't be open.

24          HONORABLE TODD ROKITA:  Including the one

25     objection, which is Exhibit No. 15.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 788

1          I vote affirmative.  It's 2 to 1.  Motion

2     carries.

3          MR. KING:  Mr. Chairman, the tally as I

4     have it, would be --

5          HONORABLE TODD ROKITA:  I'm sorry, this is

6     for these 12 that you're talking about?

7          MR. KING:  I beg your pardon, this is for

8     the 8 absentee.

9          HONORABLE TODD ROKITA:  Somehow I got 12 on

10     my mind from the previous precinct.

11          MR. KING:  Would be 5 for Mr. Elrod, 2 for

12     Mr. Mahern, and 1 no vote.

13          MR. DELANEY:  Somebody should move that

14     that be the count so I can vote against it.

15          MR. DURNIL:  I move we accept the vote

16     count as the official count -- recount.

17          HONORABLE TODD ROKITA:  Second.

18     Discussion.

19          MR. DURNIL:  Reaffirming what we've already

20     done, actually.

21          HONORABLE TODD ROKITA:  Second.

22     Discussion.

23          Hearing none, all in favor.

24          MR. DURNIL:  Aye.

25          HONORABLE TODD ROKITA:  Aye.
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1          Opposed.

2          MR. DELANEY:  No.

3          HONORABLE TODD ROKITA:  Hearing one nay, so

4     moved.

5          MR. BROOKS:  Mr. Chairman, I would return

6     the original affidavit to you.

7          HONORABLE TODD ROKITA:  Are you sure you

8     don't need the court order?

9          MR. BROOKS:  I certainly want to go on the

10     record, say that I apologize if it seems I was

11     being disrespectful.  It just was a situation

12     with the time and everything, if I needed one --

13          HONORABLE TODD ROKITA:  I understand.  I

14     want to try to clear this up in order to get

15     through all this.

16          MR. BROOKS:  I have no problem with what

17     you're doing and considering.  I really didn't.

18          HONORABLE TODD ROKITA:  Thank you.

19          MR. DURNIL:  Do you have more for this

20     precinct?

21          HONORABLE TODD ROKITA:  I'll move to admit

22     what would be Center 13-011 Respondent's No. 1,

23     which was that affidavit.

24          MR. DURNIL:  Second.

25          HONORABLE TODD ROKITA:  All in favor.
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1          MR. DELANEY:  Aye.

2          MR. DURNIL:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          So moved unanimously.

5          Mr. Skolnik.

6          MR. SKOLNIK:  Thank you.

7          HONORABLE TODD ROKITA:  13-11.

8          Mr. Brooks.

9          MR. BROOKS:  I have no more challenges.

10          HONORABLE TODD ROKITA:  I didn't hear that.

11          Retally.

12          MR. KING:  Mr. Chairman, the tally for

13     13-11 would be 75 votes for Mr. Elrod, 49 votes

14     for Mr. Mahern, and 1 no vote.

15          MR. BROOKS:  I think you read the wrong

16     line.

17          MR. SKOLNIK:  13-11.

18          MR. KING:  I beg your pardon.  13-11.

19          MR. BROOKS:  I was okay when you had that

20     high number for Elrod.

21          MR. KING:  I'm sorry, sorry.  Correction.

22          In 13-11, the vote for Mr. Elrod is 41 --

23          MR. BOCK:  51.

24          MR. BROOKS:  Yeah.

25          MR. KING:  I have 36.
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1          MR. SKOLNIK:  There were 10 yesterday.

2          MR. KING:  I'll ask the State Board of

3     Accounts to confirm.  I believe the ones from

4     yesterday are already --

5          MR. BROOKS:  Not in the 36.

6          MR. FLEMING:  They are not in the 36, the

7     10 from yesterday.

8          MR. KING:  That's my error.  I apologize.

9          MR. SKOLNIK:  I had 46 as of yesterday.

10          MR. BROOKS:  46 yesterday.

11          MR. KING:  Plus 5 is 51.

12          MR. BROOKS:  Right.

13          MR. KING:  Sorry for the confusion.

14          MR. REUBEN:  Wait, wait, wait, please.

15          Yesterday the only thing we did were my, on

16     behalf of Mahern, challenges, numbers, et

17     cetera.

18          Anything we're adding in there now should

19     only reflect what he's now -- what the Board has

20     now voted on for today, which is only 5 more.

21          MR. KING:  Right.

22          MR. REUBEN:  Again, it seems to me what

23     you're doing is giving him credit for things

24     that were not credited to him yesterday.

25          MR. BROOKS:  They were.
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1          MR. KING:  Mr. Reuben, that's why I was

2     asking the State Board of Accounts to confirm

3     whether that was the case or not.

4          MR. DURNIL:  46, yes.

5          MR. SKOLNIK:  Yesterday, 10 disputed

6     invalid ballots that were in the Elrod column

7     were added to the 36.

8          MR. FLEMING:  It should be 46 in the Elrod

9     column.  That was my error when I adjusted the

10     spread sheet.

11          HONORABLE TODD ROKITA:  For the record,

12     it's not Mike Williams.

13          Can you state your name for the record?

14          MR. FLEMING:  Kerry Fleming.

15          We had 10 votes that were originally in the

16     invalid column for Mr. Elrod.  Those were

17     decided yesterday to be counted as valid ballots

18     for Mr. Elrod.

19          So what is 36 on the spread sheet that you

20     have presently, should be 46.

21          MR. SKOLNIK:  My tally showed that those 10

22     invalid ballots were added to the Elrod column

23     yesterday for a total of 46.  That was in the

24     recount.

25          MR. REUBEN:  The forms we got from SBA are
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1     incorrect.

2          MR. KING:  I think that's what he just

3     said.

4          HONORABLE TODD ROKITA:  Are you saying that

5     your forms are incorrect?

6          MR. FLEMING:  Yes, the ones I printed this

7     morning are incorrect.

8          I'll make another one.

9          MR. REUBEN:  I understand your words now.

10     I'm saying to you, when you give documents,

11     everyone relies upon them, and we're getting an

12     awful lot of errors.

13          Not a personal insult.

14          MR. DURNIL:  We didn't take it up here

15     because it's changing immediately.  As soon as

16     they give it to us, the next vote is changed.

17          MR. REUBEN:  No.  We got it from yesterday.

18          HONORABLE TODD ROKITA:  Go ahead.

19          MR. KING:  Mr. Chairman, thanks to the

20     State Board of Accounts for that clarification.

21          In Center 13-11, Mr. Elrod would have 51

22     votes, Mr. Mahern would have 12, and there would

23     be 1 no vote.

24          MR. BROOKS:  That's not right.

25          MR. REUBEN:  Still saying yesterday.
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1          MR. KING:  The 10 for Mr. Mahern reflected

2     in Exhibit 69 through 77, plus Exhibit 17.

3          MR. REUBEN:  Then nothing happened

4     yesterday.  With regard to those 10 of theirs,

5     they didn't come in because they couldn't come

6     in.

7          MR. BOCK:  Yeah, they did come in.

8          MR. REUBEN:  Excuse me, I'm talking

9     to them. I think we agreed we're going to try to

10     speak to the bench.  I'm sorry, too, Bill.

11          That's my understanding what happened

12     yesterday.  We got the 10 votes in for Mahern,

13     that's correct.  But I was the only one

14     presenting evidence yesterday.

15          So in our --

16          MR. BROOKS:  Larry, do you remember there

17     was one with the initials on the front, just so

18     you remember which one we're talking about.  You

19     did both of them at once.

20          You got 8, we got 10, then you got 2 other

21     ones on a separate issue.  We both got 10

22     yesterday.  It was odd.

23          MR. DELANEY:  But both of you get 10 in the

24     same precinct.

25          MR. REUBEN:  They didn't go in that way.
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1          MR. DELANEY:  I understand.

2          MR. REUBEN:  Can I speak, gentlemen, just

3     for once -- or twice I guess.

4          What happened yesterday was that we did --

5     Mahern got the 10.  We were the only party at

6     that time who was presenting the evidence.  It

7     was my case in chief.  They couldn't have gotten

8     any unless I don't understand this procedure.

9          They can get them today, if they brought

10     them today for you to evaluate.  They didn't.

11          Now by doing that, we got the 10, and

12     whether it's their error, or their mistake, or

13     however you want to phrase it, it didn't come

14     in.  They couldn't get things affirmatively on

15     their side yesterday.

16          HONORABLE TODD ROKITA:  Counsel, does

17     Mr. Reuben have an accurate description here of

18     our process?

19          MR. KING:  No, he does not, Mr. Chairman.

20     Obviously, those could come in if Mr. Reuben

21     withdraws an objection to a vote cast for Jon

22     Elrod, which I understand is what respondent is

23     saying occurred.

24          And, if necessary, the reporter is

25     available to check the record from yesterday to
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1     confirm whether that occurred or not.

2          MR. REUBEN:  Well, I suppose --

3          MR. ROGINA:  Which is opposite --

4          MR. REUBEN:  Excuse me.

5          MR. DELANEY:  Maybe the State Board of

6     Accounts can help me today.  Without any

7     description or explanation, I found a new spread

8     sheet that appears to be from the State Board of

9     Accounts sitting in front of me.

10          Is that a follow-up from yesterday?

11          MR. FLEMING:  I keep adjusting the spread

12     sheet.  Mr. King comes back and asks me to

13     adjust the change for the precincts.

14          MR. KING:  Excuse me.  I provided that to

15     your counsel, Mrs. Robertson.

16          MR. DELANEY:  I'm not griping about it.

17          MR. KING:  I just wanted you to know that I

18     got that.

19          MR. REUBEN:  That appears to be amended.

20          MR. BOCK:  He just indicated it should have

21     been 46.

22          MR. REUBEN:  Well, he amended it based

23     upon, I think, what Mr. King told him.

24          MR. DURNIL:  When we finished it yesterday,

25     46 to 10.
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1          HONORABLE TODD ROKITA:  We have that sheet

2     as a courtesy, we're not relying on it.  We're

3     taking our count right here.

4          We're saying there was 46 yesterday.

5          MR. BOCK:  That's what I have.

6          HONORABLE TODD ROKITA:  Independent of this

7     sheet.

8          MR. REUBEN:  Independent of that sheet,

9     Mr. Secretary, I understand what you're saying.

10     I do understand the procedure, believe it or

11     not.  And it's our point to add that we got the

12     10, the 10 did not come in on their case or on

13     their side, so to speak, because they weren't

14     presenting the evidence yesterday.

15          MR. DELANEY:  Let's work backwards.

16          What are you saying your numbers were at

17     the end of the day yesterday?  Let's look at

18     that first.

19          I suggest we take a recess while the State

20     Board of Accounts -- if I understand right, what

21     should be there now should be anything, for

22     example, easy example, they just picked up a few

23     votes here on these absentees they just opened,

24     that's a change.

25          If they stop complaining about some votes,
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1     because I think they're withdrawing any other

2     complaints, those move over to the no longer

3     disputed column for Mr. Mahern, right?

4          MR. DURNIL:  The undisputed --

5          MR. BOCK:  Should be 51, 27?

6          MR. DURNIL:  To begin with yesterday, the

7     undisputed votes were 0 to 0.  And after we got

8     through with that precinct, it was 46 to 10.

9          MS. ROBERTSON:  I have 46 and 10.

10          HONORABLE TODD ROKITA:  I do, too.  At the

11     beginning, correct?

12          MR. DELANEY:  No.

13          HONORABLE TODD ROKITA:  At the end, right.

14          MR. DELANEY:  That's what my notes show.

15          HONORABLE TODD ROKITA:  That's what my

16     notes show.

17          Mike, do you have an explanation?

18          MR. WILLIAMS:  I think part of the

19     confusion here is that the ballots that we're

20     considering here, and that Mr. Reuben brought

21     forward yesterday, are ballots the Board of

22     Accounts had ruled invalid. I think that's what

23     throwing everybody off.

24          He presented his case yesterday.  My notes

25     had that we end up taking 10 that we had ruled
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1     as invalid, and we put them in the Mahern

2     column.

3          But we did not address the ones that were

4     invalid -- we ruled invalid that were Elrod

5     votes.

6          MR. DELANEY:  So bring his total up then.

7          MR. REUBEN:  That's what we're saying.

8          MR. WILLIAMS:  What I'm doing here is I

9     kept track of the net on each side.

10          HONORABLE TODD ROKITA:  Mr. Skolnik, do you

11     have anything to add here?

12          You're the recount director.

13          MR. SKOLNIK:  My tally from yesterday

14     reflected that 10 votes were added to both

15     parties yesterday.  It was 46 to 10 at the

16     close.

17          I mean, I think we would have to consult

18     the record as to how the process worked, but I

19     showed 46 in the Elrod column.

20          HONORABLE TODD ROKITA:  Are you -- I have a

21     question.  Thank you.

22          I think that explains it.  Are you saying

23     you didn't withdraw any of your objections or

24     anything for that precinct?

25          MR. REUBEN:  But when we withdrew them,
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1     that doesn't change what they did.  The 10

2     invalids we got went from the invalid column to

3     Mr. Mahern's column.  But there are other

4     challenges and things that they ruled were

5     valid.

6          Just because we went through challenges --

7     I don't remember what all 20 of them were

8     yesterday.

9          HONORABLE TODD ROKITA:  Well, if you

10     withdraw the challenge, that changes a disputed

11     ballot to an undisputed valid ballot, if you

12     withdrew an observation.

13          Is that accurate?

14          MR. KING:  Yes.

15          MR. DURNIL:  You've waived your remainder.

16     Whatever the remainder was, you waived.  So that

17     would make it 46.

18          MR. DELANEY:  The way I see it, at the

19     beginning of the day, there were disputed

20     invalid ballots done by the State Board of

21     Accounts.  So the State Board of Accounts said

22     they were invalid, and the parties disputed.

23     There were 10 of those for Elrod, 9 for Mahern,

24     and 1 disputed no vote.

25          I think when the day ended, you got rid of
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1     any of the -- I think this is what's causing the

2     problem.  When the day ended, all of those

3     disputed votes were counted 10 for each side.

4          MR. SKOLNIK:  That's my understanding,

5     Mr. Delaney.

6          MR. DELANEY:  Mr. Williams, unfortunately,

7     is shaking his head no.

8          MR. REUBEN:  When we withdrew ours, they

9     remained in the invalid column.

10          MR. DELANEY:  To be moved now and not moved

11     twice.

12          Is that the point?

13          MR. REUBEN:  No, the point is they

14     shouldn't be moved at all.

15          MR. SKOLNIK:  If you note on the State

16     Board of Accounts of this running tally they

17     provided us, there are no -- in precinct 13-11,

18     where yesterday there were 10 invalid ballots in

19     the Elrod column.

20          Those are not there today.

21          MR. DELANEY:  What happened on the Mahern

22     side?

23          MR. SKOLNIK:  Same thing on Mahern.  Looks

24     to me that's how we arrived at the count of 46

25     and 10.
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1          MR. DELANEY:  I think it's just math.  I

2     think we need to take a break and let the State

3     Board of Accounts see if they can help us sort

4     it out.

5          We just need to make sure the number's

6     right and we're not counting anything twice.

7          MR. REUBEN:  Not only we're not counting

8     something twice, Mr. Delaney, it's whether or

9     not they are counted once correctly.

10          MR. DELANEY:  The way the game is played,

11     if I understand it, if you won an objection, we

12     made an adjustment.  If you lost an objection,

13     we dealt with that, adding, subtracting,

14     whatever the result was.  And if you withdrew an

15     objection --

16          MR. REUBEN:  Then it stays as it was.

17          If they ruled invalid, for example, and I

18     challenged it --

19          MR. DELANEY:  That's what's causing the

20     problem.  The controversy was not that the

21     parties declared something invalid, what's

22     causing us the problem is it was the State Board

23     of Accounts.

24          MR. REUBEN:  That's the genesis of the

25     objection, as well as our own.
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1          MR. DELANEY:  You make your own challenges,

2     and you weren't challenging their decision that

3     Mr. Elrod's votes were invalid.

4          Is that what you're saying?

5          MR. REUBEN:  Uh-huh.  We certainly want to

6     avoid counting them twice.  But part of my

7     concern is whether or not they were improperly

8     counted once.

9          MR. DELANEY:  Are you saying this is the

10     time for them to explain why they shouldn't be

11     challenged?

12          MR. REUBEN:  No, I think the time was

13     before you closed the precinct and start doing

14     this, rather than going back again and allowing

15     precincts to be retallied, recalculated,

16     reargued.  The time has passed.  I heard that

17     yesterday.

18          HONORABLE TODD ROKITA:  We're retallying it

19     now, so it's not closed.

20          MR. REUBEN:  As to us it is.  You can't

21     present more evidence.

22          I can't hear you, sir.

23          MR. KING:  At least from the evidence in

24     front of me, respondent still has outstanding

25     challenges in this precinct.
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1          MR. BROOKS:  I haven't presented anything

2     yet.

3          This was the case where we had the big

4     batch of invalids because the clerk put the

5     initials on the front.  And so, as Mr. Reuben

6     was going through and we had the little argument

7     and figured out it was the clerk's, we all said

8     there was a big batch, and we just made an

9     exception to the normal rule doing it at one

10     time.

11          We specifically said, "Let's just go ahead

12     and credit all these one initial things."  And

13     10 of them were ours, 8 of the initial things

14     were Mahern's, and Mahern picked up 2 additional

15     votes on the individual challenges.

16          So, at the end of the day that's why,

17     because we had -- I know what was read off

18     yesterday.  I have trouble with the math.  I run

19     my math a little different.  Because at the end

20     of the day I usually compare them where we were

21     in the canvass.  We picked 10 up, because of

22     this initial thing, and they picked up 8 plus 2,

23     which puts us back at the original canvass.

24          Then we have the thing that happened today,

25     which is 5 to 2.  So the numbers -- depending on
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1     which mechanism you go to, the numbers are 51

2     and 27.

3          MR. SKOLNIK:  When the retally was read

4     yesterday, the totals were Elrod 46, Mahern 10.

5          MR. DURNIL:  Right, that's correct.

6          HONORABLE TODD ROKITA:  No one objected.

7     We closed the precinct.  We went forward.  Just

8     like we've been doing for a day and a half.

9          Now we come to the precinct again, and all

10     of a sudden we've got claims that people don't

11     understand how we've been proceeding here.

12          MR. DURNIL:  But there's a remainder

13     there -- is this correct, 24?  There's a

14     remainder for Mr. Brooks to decide whether he's

15     waiving or not.

16          MR. BROOKS:  I'm trying to get the final

17     number.

18          MR. DELANEY:  You have 15 that you have not

19     pressed at the moment.

20          MR. BROOKS:  If they're added back in, I

21     want to know what the final score is; just like

22     I have been.

23          I think I know what the final score is.  I

24     know we have 51, and as long as he says the

25     final score as we think Mahern had, and he
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1     thinks he had, I'll withdraw and we'll move on.

2          HONORABLE TODD ROKITA:  I don't know if

3     that's the proper procedure either.

4          We made Larry Reuben and Mr. Mahern

5     withdraw their objection before we did a

6     retally.

7          MR. BROOKS:  Well, I don't think you made

8     them, that was just the procedure that he did.

9     He called and said I'm done.  You guys said

10     here's the total.

11          I'm checking beforehand for this very

12     reason.

13          HONORABLE TODD ROKITA:  For what very

14     reason?

15          MR. BROOKS:  So that everybody agrees to

16     the numbers before I withdraw my challenges.

17          HONORABLE TODD ROKITA:  I think what's good

18     for one side is good for the other side.

19          MR. BROOKS:  He didn't ask for that.

20          HONORABLE TODD ROKITA:  But we've been

21     proceeding.  Now let's be consistent.

22          Do you have other objections to this

23     precinct, yes or no?

24          If you have them, bring them forward.

25          MR. BROOKS:  I withdraw my objection.
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1          We agree that we have 51, right?  I mean,

2     why would we get messed up with withdrawing

3     first, second, or third?

4          HONORABLE TODD ROKITA:  I give you guys

5     time if you don't agree with the numbers, you

6     can still argue that point.

7          MR. BROOKS:  I don't have other objections

8     if the numbers come out the way I --

9          HONORABLE TODD ROKITA:  Are you withdrawing

10     your objection for this precinct -- for the

11     remainder?

12          MR. BROOKS:  Yes.

13          HONORABLE TODD ROKITA:  Thank you.  Could

14     you do a retally, please.

15          MR. KING:  Yes, Mr. Chairman, in Center

16     13-11, retally shows for Elrod 51, which is 46

17     plus 5, the retally for Mahern, based on the

18     withdraw of objections, would be 27, which is 10

19     plus 2 plus 15, which is my calculation of the

20     remaining disputes.

21          MR. REUBEN:  So 10 plus 2 plus 15.

22          HONORABLE TODD ROKITA:  Parties do not

23     appear -- appear to have some issue with that

24     count.

25          Mr. Reuben.
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1          MR. REUBEN:  I raised mine a few minutes

2     ago.  I don't want to spend more time redoing

3     it.  I think it's a mistake.

4          MR. DELANEY:  What's the correct number?

5          MR. REUBEN:  Well, I think the correct

6     number is the 10 that are in the Elrod column

7     now that were part of that 46, I think that's a

8     mistake.

9          MR. DELANEY:  You think they waived that?

10          MR. REUBEN:  I think they remain in the

11     invalid column.  When we withdrew that -- the

12     State Board of Accounts' records are the same as

13     mine for that purpose.

14          HONORABLE TODD ROKITA:  If that's the case,

15     then all the precincts we've been through in the

16     day and a half must be wrong as well.

17          MR. REUBEN:  Not necessarily.

18          MR. DELANEY:  It is.  If you look at the

19     chart when we started, there was only one place

20     where across the middle we have "Invalid Ballots

21     Tallied by the State Board of Accounts."  There

22     was one of those strays in precinct 8-4, but

23     then there's 10 in this column called "Invalid

24     Ballots Counted by State Board of Accounts,"

25     there's 10 under Elrod, 9 under Mahern, 1 under
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1     no vote.

2          Then, again, in the next precincts there's

3     1.

4          HONORABLE TODD ROKITA:  Then there some --

5          MR. DELANEY:  This category is a dispute

6     generated not by either party, but by the Board

7     of Accounts.  Then how did we address that?

8     That's what I think the difference is.

9          So Mr. Reuben is saying, I think, he's not

10     in a position to waive those.

11          MR. REUBEN:  Yeah.  When I did waive them,

12     if I had that waiver, it didn't change the

13     calculation that had already been created for

14     those ballots as they came here.

15          They don't all of a sudden change character

16     from invalid to valid on an SBA challenge if I

17     withdraw my challenge to it.  That's what

18     happened.

19          If we were looking at a ballot, for

20     example, now and the ballot had some kind of

21     error on it that would cause the ballot to be

22     invalidated for whatever reason, and I didn't

23     catch it, I missed, that ballot would still be

24     counted because I missed the mistake with it.

25          Similarly here, those 10 ballots, which
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1     remained in this invalid column that they didn't

2     bring back in, don't count.  If we're talking

3     about counting ballots of these absentee, we're

4     talking about those other 11 going out that were

5     already in.

6          You know, the whole thing -- I mean, it

7     suspects the whole process now.  Those are the

8     state --

9          HONORABLE TODD ROKITA:  Mr. Skolnik.

10          Thank you.  I can't believe it took us that

11     long to get that explained.

12          Do you have a response to that?

13          MR. DELANEY:  Remedy is nice.

14          HONORABLE TODD ROKITA:  I see Mr. Reuben's

15     point, which Commissioner Delaney helped

16     articulate.

17          Do you have a response to what happens to

18     the State Board of Accounts ballots that they,

19     themselves, have made invalid?

20          What's the procedure?  Certainly the

21     guidelines speak to those.

22          MR. SKOLNIK:  The guidelines speak to it

23     that they will -- that the petitioner presents

24     ballots disputed by the petitioner or the State

25     Board of Accounts to the Commission, that the
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1     petitioner contends should be counted as votes

2     for the petitioner.

3          MR. DELANEY:  And he did that.  And he got

4     an adjustment.

5          MR. SKOLNIK:  And there were adjustments

6     made.

7          HONORABLE TODD ROKITA:  So that takes care

8     of the --

9          MR. DELANEY:  The 9 and the 1.

10          MR. REUBEN:  Uh-huh.

11          MR. SKOLNIK:  Frankly, I would have to

12     consult the record.  I mean, we've been through

13     a lot of ground here in the last almost two

14     days.  And I would have to consult the record

15     and the transcript.

16          But what I find interesting is when we did

17     the retally, my recollection when this

18     Commission voted, it voted that the 46 ballots

19     here should be counted for Elrod, and, as of

20     yesterday, 10 for Mahern.

21          And that's consistent with what everybody

22     on the tally sheets had up at this table.

23          MR. BROOKS:  And what we had.

24          MR. SKOLNIK:  And when the retally --

25          MR. BROOKS:  What he's really arguing is
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1     maybe I've got some more votes to get.

2          MR. DELANEY:  I don't think he said that.

3          MR. BROOKS:  Everybody said we had 46

4     yesterday.  We added the 5 on.  So if he's

5     saying I got more things to go get, he's really

6     saying that I could get more votes.

7          I'm not asking for more votes.  Our

8     number's right.

9          MR. DELANEY:  Mr. King, if I understand

10     what's being suggested by those who suggest the

11     math is right, is that it's 46 plus 5, or 51,

12     right?

13          MR. KING:  Yes, that's correct.

14          MR. DELANEY:  And 10 which were picked up

15     yesterday by Mr. Mahern, 14 which are no longer

16     being fussed about, those withdrawn objections,

17     right?

18          Is that correct?

19          MR. KING:  I believe it was 15.

20          MR. DELANEY:  15, I'm sorry.  So that's 25,

21     and then he picked up 2 in this absentee vote.

22          MR. KING:  Yes, sir.

23          MR. DELANEY:  So we make it 51, 27.

24          MR. REUBEN:  My calculation, sir, and

25     somewhat in line with what Mr. Brooks is saying.
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1     I believe it should be, if you will, 51 minus

2     10, and then he would have had the right to

3     bring those 10 in, if he had done it, but he

4     didn't do it.

5          He just now said to you, Mr. Secretary,

6     he's waived his further objection here.  So what

7     we've got is -- this is not gamesmanship, this

8     is what we've been doing, bringing them in and

9     keeping them out.

10          The State Board of Accounts' invalidation

11     is what we did no longer challenge.  It's

12     invalid.

13          If he wanted to bring them in, that's his

14     prerogative to do.  So in fact, I am saying

15     David's got more, but he's only got more when

16     you take these out.  And he can't bring them

17     back in now because he closed the precinct.

18          MR. DURNIL:  He's not bringing any more in

19     or taking them out.

20          MR. DELANEY:  Can I suggest that we have

21     the State Board of Accounts do the mathematical

22     calculation for 15 minutes while I go across the

23     hall.

24          HONORABLE TODD ROKITA:  I've got a

25     suggestion to add onto that.  Let's recess for 5
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1     minutes.

2          I want to charge the recount director to

3     get with the State Board of Accounts.  When we

4     come back to order, I want you, Brad --

5     you, Brad Skolnik, to make a formal report to us

6     about the procedure, how these votes should be

7     counted with your recommendation, and this

8     Commission will vote on it.

9          MR. DURNIL:  Keep in mind that the parties

10     agreed to the 46, then, before we left this

11     precinct yesterday.

12          MR. BROOKS:  That's right.

13          MR. REUBEN:  Can we go back to the record.

14     Mr. Commissioner, can we check the record?

15          HONORABLE TODD ROKITA:  You can go back on

16     and check when we come back.

17          If you want to informally look at it, you

18     can do you it on the recess.

19          (A recess was taken.)

20          HONORABLE TODD ROKITA:  All right.  We'll

21     come back to order.  Thank you.

22          Mr. Skolnik, can you make your report as to

23     what our situation is.

24          MR. SKOLNIK:  Mr. Chairman, I'll try and

25     explain this, hopefully it will be clear.  I'm
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1     also available for questions.  We will also have

2     the State Board of Accounts who can illuminate

3     further.

4          After reviewing the transcripts, it appears

5     in Center 13-11 yesterday that there were a

6     number of ballots which contained initials at

7     the bottom that had been deemed invalid

8     initially -- during the initial tally, had been

9     deemed invalid by the State Board of Accounts

10     for the reason that was deemed to be a

11     distinguishing mark.

12          HONORABLE TODD ROKITA:  How many ballots?

13          MR. SKOLNIK:  I believe it was a total

14     of -- I believe a total of 20.

15          And, in fact, if you looked at those

16     ballots, they're in the column where they show

17     10 invalid votes for Elrod, 9 invalid votes for

18     Mahern, and 1 no vote.

19          HONORABLE TODD ROKITA:  Okay.

20          MR. SKOLNIK:  Yesterday during the

21     presentation of the petitioner's case in chief,

22     those ballots were examined.

23          HONORABLE TODD ROKITA:  All 20 -- or the 9

24     and 1.

25          MR. SKOLNIK:  Actually, all 20 were
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1     examined and discussed by this body.  And it was

2     deemed -- I think determined that the initials

3     at the bottom of that ballot corresponded to the

4     initials of the clerk.

5          And it's my recollection, therefore, that

6     it was determined by this Commission that those

7     ballots did not contain a distinguishing mark,

8     that it was a poll worker error, and, therefore,

9     should be voted.

10          The 9 votes for Mahern -- the 9 what were

11     deemed invalid votes for Mahern, plus the 1 no

12     vote, were determined by the Commission to be

13     votes for Mahern and were accepted as votes for

14     Mahern.

15          This is where the confusion began a little

16     bit.  It was also discussed that because there

17     are 10 votes for Elrod, under the same exact

18     circumstances, that were deemed invalid, that

19     those 10 votes should also be added to the Elrod

20     category.

21          And if I'm not mistaken -- I only had an

22     opportunity to look very, very quickly at the

23     transcript.  If I'm not mistaken, we may have

24     even announced the retally that corresponded to

25     the total of 46 votes Elrod, 10 Mahern at that
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1     point.

2          It's a little confusing, and a number of us

3     were looking over the court reporter's shoulder,

4     so I didn't have time to look at it as carefully

5     as I might, but that appears to be what

6     happened.

7          HONORABLE TODD ROKITA:  All three

8     commissioners' notes would reflect that.

9          MR. SKOLNIK:  Then at the very end of the

10     deliberations, I think it was noted that those

11     10 votes for Elrod that had been listed in the

12     invalid category, really ought to be dealt with

13     today in connection with the respondent's case

14     in chief.

15          I think that is, therefore, the source of

16     confusion in this matter.  It appeared -- if my

17     very, very quick analysis of the record is

18     correct -- that at one time we were operating

19     under the assumption that there were 46 votes in

20     Elrod's -- in the category for valid ballots for

21     Elrod.  I don't think in retrospect -- and I

22     don't think -- bearing my share of

23     responsibility for this.  I don't, in

24     retrospect, think we clarified as well as we

25     probably should have at the very end of the
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1     consideration of that precinct, that those

2     additional 10 votes probably should have -- you

3     know, in terms of having allegiance to the

4     procedure set out in the guidelines, probably

5     should have been dealt with today, unless,

6     obviously, one of the parties or both parties

7     waived that.  It's not clear to me that it did.

8          That explains --

9          MR. DURNIL:  But we did deal with them

10     yesterday.

11          MR. SKOLNIK:  We did deal with them.  It

12     appeared that we were including them in the

13     tally, and at the very end, I think even

14     somebody -- I don't know if it was a Commission

15     member, or one of the counsel, or one of the

16     parties here said, "Hold the fire on that until

17     tomorrow."  Something along those lines.

18          HONORABLE TODD ROKITA:  I see the court

19     reporter nodding in affirmation.

20          Any questions by Commission members?

21          MR. DELANEY:  So if I understand,

22     Mr. Skolnik, the last words he said was "Let's

23     do what we usually do, even though we might know

24     where they are likely to go, we'll do it when we

25     get to that side."
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1          MR. SKOLNIK:  That appears to be my

2     interpretation of it.  We did not -- and what I

3     regret is we did not go back and clarify that

4     the tally was either 36 to 10 or 46 to 10.  I

5     don't think we went back and clarified that.

6          Am I wrong?  Joel was there.

7          MR. MILLER:  What was clear was the

8     statement was made that the 10 votes should

9     remain in the invalid ballot category, and

10     should be dealt with today under respondent

11     because -- and I think, again, I'm not sure, but

12     I believe it was Mr. King that said that's been

13     the protocol the whole time and we should keep

14     dealing with this in the same way.

15          HONORABLE TODD ROKITA:  In paraphrasing it.

16          MR. MILLER:  That's what was said.

17          MR. REUBEN:  Therefore, the 36 -- 46 should

18     have been 36.  And the next step is they would

19     have come up today, but they didn't come up

20     today.  They've been waived and now

21     we're -- that is the record.

22          MR. KING:  Mr. Chairman, I don't speak for

23     the Commission.  But the Commission votes on

24     what tallies are.  So whatever I said, if 10 was

25     what I said remained in the invalid column, I'm
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1     sure that's accurate.  But, again, that's not

2     determined.  It's the Commission's votes on the

3     matter that are.

4          MR. MILLER:  But the Commission voted after

5     he said that.

6          MR. DELANEY:  I'll make sure I'm clear on

7     two things.  Nobody is suggesting it should be

8     56, right?  Isn't that clear?

9          MR. BROOKS:  No, I'm not suggesting that.

10     I think 51 is the right number.

11          MR. DELANEY:  That takes care of that

12     issue.

13          Mr. Reuben is the only basis for saying it

14     should be 36 not 46 is a waiver argument, no

15     other argument?

16          MR. REUBEN:  No, it was the count from

17     yesterday.

18          MR. DELANEY:  But you're saying it's too

19     late to try to get those 10 now because it's

20     been waived.  That's your argument?

21          MR. REUBEN:  Yeah.

22          MR. DURNIL:  But he didn't waive until he

23     verified the number.

24          MR. REUBEN:  No, the protocol that I was

25     going through yesterday was what Mr. Rokita was
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1     referring to, when we got to the point when it

2     came to my precinct, I either made an objection

3     and then I waived the rest -- withdrew the rest,

4     or as it came to me, I withdraw, and then you

5     calculated.  How can you calculate afterwards?

6          Now what they're doing is a flip side of

7     that, he wants his numbers first.  Because if he

8     doesn't like them, then he wants to present

9     objections.  He's done that.

10          In this case, he's done both those.  You

11     gave your numbers, he waived afterward those.

12     And those 10 never came in.

13          MR. DURNIL:  The numbers he gave was 46

14     plus the 5 before he waived.

15          MR. REUBEN:  But on the record yesterday --

16          MR. DURNIL:  We're talking about today now.

17          MR. REUBEN:  I'm talking about the --

18          MR. DURNIL:  I'll make a motion that the

19     vote prior to these -- I'll make the motion that

20     the vote, as we sit here now, is 51 for Elrod,

21     21 for Mahern -- or 27 for Mahern.  51, 27.

22          HONORABLE TODD ROKITA:  Second for

23     discussion.

24          Could one of our options be because we

25     don't know if all those 10, you know, what the
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1     evidence, can't we motion to open the precinct

2     back up and let them finish their argument on

3     those 10?  Is that not proper?

4          MR. DELANEY:  We can do that.

5          MR. DURNIL:  You can do it.

6          MR. DELANEY:  You're just short cutting.

7          MR. DURNIL:  I'm short cutting because we

8     already went through that yesterday.

9          HONORABLE TODD ROKITA:  That's what you're

10     saying, you feel that we subsequently went

11     through those 10 already.

12          You agree with that as well?

13          MR. DELANEY:  I think so.  The only

14     objection is a waiver objection.

15          HONORABLE TODD ROKITA:  I'll second the

16     motion.  Any more discussion?

17          All in favor of Mr. Durnil's motion,

18     signify by saying aye.

19          MR. DURNIL:  Aye.

20          MR. DELANEY:  Aye.

21          HONORABLE TODD ROKITA:  Aye.

22          So moved unanimously.  Thank you.

23          MR. DURNIL:  Retally should include 1 no

24     vote.

25          HONORABLE TODD ROKITA:  The retally should
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1     include 1 no vote.

2          Can you say the tally again, Brad?

3          MR. KING:  Certainly.  Mr. Chairman, in

4     Center 13-11, Mr. Elrod has 51 votes, Mr. Mahern

5     has 27 votes, there's 1 no note, and the

6     remaining disputed ballots show 0.

7          HONORABLE TODD ROKITA:  Thank you.

8          Next precinct.

9          MR. SKOLNIK:  Next precinct is

10     14-2 -- excuse me, Center 14-2.

11          HONORABLE TODD ROKITA:  Mr. Skolnik, thank

12     you for your report.  I appreciate that.

13          MR. SKOLNIK:  Thank you, sir.

14          MR. REUBEN:  Mr. Chairman, if we -- in my

15     opinion, if we're working out quite well to find

16     out the numbers before we withdrew so that we

17     wouldn't have that confusion.

18          If we're not going to do, that then --

19          MR. DELANEY:  I would rather you not.

20          MR. BROOKS:  I'm okay with not, but then I

21     would like an adjusted printout for what we just

22     did, so that I -- what I did yesterday, when we

23     announced the totals, was I wrote them down.  I

24     circled what number or wrote them down, and then

25     figured how many were going to be added back in
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1     or not.  So that's the way I've been keeping

2     track of it.

3          But I didn't get -- I feel like my numbers

4     were right until just then, so I'd like the

5     adjusted number so I can have something current

6     to go against, because it makes me nervous what

7     just happened.

8          MR. DELANEY:  The problem I'm having is the

9     way you're doing would leave the horrible

10     impression that you cared about the result

11     rather than the accuracy of the result.

12          So I think it's better --

13          MR. BROOKS:  The horrible --

14          MR. DELANEY:  The impression would be the

15     way you're going, that you're more concerned

16     about the result than the accuracy of the

17     result.

18          I'm just asking you to please do it the way

19     Mr. Reuben did it.

20          MR. BROOKS:  The reason that I do is

21     because if we know what the numbers are when

22     they add back in, then I know I haven't missed

23     one.

24          The alternative to that is that I flip back

25     more through these exhibits.  It is actually
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1     saving everybody time if we do it the way I was

2     doing.

3          Remember how quickly we were going through

4     things this morning.  He would say what the

5     number is, matched my number, then I don't have

6     to look through stuff again.

7          Actually saving time and avoid an argument.

8          MR. DELANEY:  What if we announced at the

9     beginning, how's that?

10          MR. BROOKS:  I don't care when we do it.

11          MR. DELANEY:  Read what the total is.  When

12     you call the precinct, we'll read what the total

13     is.  How's that, as of the moment.

14          MR. REUBEN:  Yes, it's been going quickly.

15     How fast can I speak?  I'm withdrawing.

16          MR. DELANEY:  I'm shuting up.  I'm killing

17     the clock.  I'm shutting up.

18          MR. BROOKS:  My point is if I know the

19     final result would be with the withdraw, then I

20     know that my numbers match and I don't have to

21     check.

22          At the same time, if we don't do that, then

23     I've got to sit here and do a fair amount of

24     math before I withdraw, which I assume this

25     Commission would prefer that we not.  It was
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1     really going very smoothly and it's not a final

2     thing until I say withdraw.

3          I think it would really speed things up for

4     everybody.  We were clicking right along when I

5     was doing my withdrawals.

6          HONORABLE TODD ROKITA:  I would like you to

7     do it the same way we did yesterday.  Please,

8     can we go on.

9          The same way we did it yesterday.

10          MR. DURNIL:  We'll have to meet tomorrow

11     morning.

12          HONORABLE TODD ROKITA:  And we'll meet

13     tomorrow morning.

14          MR. DELANEY:  Let's go.

15          HONORABLE TODD ROKITA:  I do recall

16     yesterday we did call out the tally before we

17     started the precinct.

18          MR. DELANEY:  Yeah, we did.

19          HONORABLE TODD ROKITA:  So why can't we do

20     that.

21          MR. SKOLNIK:  Center 14-2, my calculation

22     reflects in the undisputed category, 82 Elrod, 5

23     Mahern, and I believe 1 disputed invalid for

24     Mahern and disputed ballots --

25          MR. KING:  53.
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1          MR. SKOLNIK:  -- 53.

2          HONORABLE TODD ROKITA:  Mr. Brooks.

3          MR. REUBEN:  We withdraw challenges to this

4     precinct.

5          HONORABLE TODD ROKITA:  Thank you.

6          Center 14-002 retally.

7          MR. KING:  Retally shows in 14-002, 82

8     votes for Mr. Elrod, 58 votes for Mr. Mahern,

9     and 1 invalid ballot tallied for Mr. Mahern by

10     State Board of Accounts.

11          MR. SKOLNIK:  Center 14-5, current tally

12     undisputed valid ballots, Elrod 32, Mahern 3,

13     disputed ballots, Mahern 24.

14          MR. REUBEN:  14-5?

15          MR. SKOLNIK:  14-5.

16          MR. BROOKS:  Mr. Chairman, can I simply ask

17     the State Board of Accounts to look at Exhibit

18     No. 2 and 25, and confirm to me whether those

19     are absentees or not?

20          HONORABLE TODD ROKITA:  Are 2 and 25

21     absentees, State Board?  Thank you.

22          MR. WILLIAMS:  Neither of these appear to

23     be absentee.

24          MR. REUBEN:  We withdraw our challenges,

25     Mr. Chairman.
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1          HONORABLE TODD ROKITA:  Thank you.

2          Retally.

3          MR. KING:  Mr. Chairman, in Center 14-5,

4     Mr. Elrod has 32 votes, Mr. Mahern has 27 votes,

5     the 24 disputed now become 0.

6          MS. ROBERTSON:  Yesterday I had 31 for

7     Elrod.

8          MR. SKOLNIK:  I'm sorry, 31.  31 is

9     correct.  I think I miswrote it.

10          MR. KING:  Say it again.

11          MR. SKOLNIK:  For Center 14 --

12          MR. KING:  Let me do the tally.

13          Mr. Chairman, for Center 14-5, Mr. Elrod

14     has 31 votes, Mr. Mahern has 27 votes, and,

15     again, the disputed ballots are now 0.

16          HONORABLE TODD ROKITA:  Next precinct.

17          MR. SKOLNIK:  Center 15-2.

18          Undisputed valid ballots, Elrod 64, Mahern

19     45, disputed ballots, Mahern 1, I show 2 no

20     votes.

21          HONORABLE TODD ROKITA:  Mr. Brooks.

22          MR. REUBEN:  We withdraw our challenges,

23     Mr. Chairman.

24          HONORABLE TODD ROKITA:  Thank you,

25     Mr. Brooks.
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1          Retally.

2          MR. KING:  Mr. Chairman, in Center 15

3     Precinct 2, if I've got it right, 64 votes for

4     Mr. Elrod, 46 for Mr. Mahern, the 1 disputed

5     ballot is now 0.

6          HONORABLE TODD ROKITA:  Thank you.

7          Next precinct.

8          MR. SKOLNIK:  15-3.

9          Undisputed valid ballots, Elrod 2, Mahern

10     14, disputed ballots Mahern 1.

11          HONORABLE TODD ROKITA:  Mr. Brooks.

12          MR. REUBEN:  I withdraw our challenges to

13     15-3.

14          HONORABLE TODD ROKITA:  Thank you very

15     much.

16          Retally.

17          MR. KING:  Mr. Chairman, Center 15-3 shows

18     2 votes for Mr. Elrod, 15 votes for Mr. Mahern,

19     and 1 disputed ballot becomes 0.

20          HONORABLE TODD ROKITA:  Thank you.  Next

21     precinct.

22          MR. KING:  Center 17-1.

23          Undisputed valid ballot, Elrod 55, Mahern

24     50, disputed ballots, Mahern 8.  I also show a

25     no vote -- 1 no vote tallied by State Board of
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1     Accounts.

2          HONORABLE TODD ROKITA:  And 1 no vote?

3          MR. DURNIL:  I think that's the next one

4     down.

5          HONORABLE TODD ROKITA:  Mr. Brooks.

6          MR. REUBEN:  We would withdraw our

7     challenges to 17-1.

8          HONORABLE TODD ROKITA:  Retally when ready.

9          MR. KING:  Yes.  In -- I'm sorry, Precinct

10     17-1, the total shows 55 for Mr. Elrod, 58 for

11     Mr. Mahern, the 8 disputed ballots are now 0.

12          MR. SKOLNIK:  Center 17-2.

13          Undisputed valid ballots, Elrod 27, Mahern

14     27, disputed ballots, Mahern 3, and it's in 17-2

15     that there's still 1 no vote.

16          HONORABLE TODD ROKITA:  Thank you.

17          Mr. Brooks when ready.

18          MR. BROOKS:  We withdraw other challenges.

19          MR. REUBEN:  This is the precinct where I

20     had that 1 absentee that we reserved from

21     yesterday to today.  And based upon the practice

22     of this Commission, thus far, we believe that

23     that ballot now should be -- must be opened

24     following your own procedures, and see what

25     happened to that voter.
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1          HONORABLE TODD ROKITA:  Refresh my memory

2     on what specifically this is about.  I don't

3     remember what you're talking about.

4          MR. REUBEN:  It was an unopened -- the

5     envelope was not opened by the SBA recount, not

6     opened in the precinct and it should have been.

7          MR. DELANEY:  Is that Commission Exhibit A?

8          MR. REUBEN:  I believe that's correct.

9          HONORABLE TODD ROKITA:  I'm sorry, where's

10     Commission Exhibit A, Brad.

11          MR. SKOLNIK:  Commission Exhibit A, I

12     believe, is with the court reporter.

13          HONORABLE TODD ROKITA:  Does Mr. Elrod have

14     a comment?

15          MR. REUBEN:  Yes, this is the dispute over

16     Exhibit 7 with the precinct, which I would like

17     the Commission to pull out.  I would like to

18     look at.

19          HONORABLE TODD ROKITA:  Exhibit 7.

20          MR. REUBEN:  Yeah.

21          HONORABLE TODD ROKITA:  Okay.

22          MR. REUBEN:  This is what the petitioner

23     marked as an exhibit, and it is an absentee

24     ballot activity report with Mr. Michael Taylor's

25     name on it.
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1          This Commission's procedures are very clear

2     about what the process is, and I'm reading from

3     the state Recount Commission's procedures.

4          The Commission makes the final decision as

5     to whether a -- I'm reading from Chapter 2

6     Section 2.

7          "The Commission shall make the final

8     decision as to whether a disputed ballot will be

9     counted."  This Exhibit 7, which is what was

10     marked by Mr. Reuben, is not a disputed ballot.

11          We moved through the procedures.  All the

12     way through it is very consistent in Section 3

13     in Subsection C, "supervisor shall inspect all

14     absentee ballot envelopes not distributed to the

15     precinct, central count, and shall permit

16     observers to inspect the envelopes."

17          That happened.  They had observers.  The

18     supervisor may not open the envelope in this

19     case.  This is not an envelope, obviously, they

20     did not open which you have marked as Exhibit A.

21     The audit team in Section 7 "shall allow each

22     candidate, or his manager, be given reasonable

23     opportunity to view each ballot, document,

24     voting machine, or other materials, and audit

25     team does not have to delay the tally."
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1          The point is, everybody gets a chance to

2     review every ballot, document, and voting

3     machine reviewed by the audit team.

4          Section 10 "the candidates and their

5     managers and observers may not argue or

6     interfere with the audit, but may request that a

7     ballot be identified by the audit team as a

8     disputed ballot."

9          This is not a disputed ballot.  The ballot

10     that you have in front of you was not disputed

11     by Mr. Reuben, unless -- further, "unless a

12     ballot is challenged by a candidate, manager, or

13     observer before the audit teams signs the

14     precinct tally sheet, the audit team's decision

15     as to the classification of that ballot is

16     final."

17          HONORABLE TODD ROKITA:  What section is

18     that?

19          MR. REUBEN:  Section 10.  "Unless a ballot

20     is challenged by the candidate, manager, or

21     observer, before the audit team signs the

22     precinct tally sheet, the audit team's decision

23     as to classification of that ballot is final.

24     Disputed ballots upon completion of the tally.

25     The audit team shall mark any disputed ballot as
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1     an exhibit."

2          HONORABLE TODD ROKITA:  Okay.

3          MR. REUBEN:  Now, the big difference here

4     is that Mr. Reuben marked a piece of paper that

5     has absolutely nothing to do with your

6     Commission Exhibit A.

7          This is an exhibit that was marked because

8     Mr. Delaney wanted it marked as an exhibit.

9     There is no procedure for a commissioner to ask

10     something to be opened up and dispute a ballot

11     that was not disputed by the parties.

12          Now there is another absentee in this

13     process that I believe Mr. Reuben is going to

14     want opened, and I will tell you that I'm not

15     going to dispute the fact that it has -- that

16     the Commission has the right to open it.

17          We have a dispute, but not about whether

18     the Commission has a right to open it.

19          This ballot that you're looking at was

20     never disputed.  We have a procedure here that

21     requires the two parties have teams dispute

22     ballots.  I can tell you that as I went through

23     a variety of teams, as you know, you wanted 15.

24     You've got 15 teams all out there deciding what

25     to do whatever.  I'm going through them.  I see
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1     any number of times throughout this process

2     somebody that has disputed.  For example, I'll

3     see that they've disputed a provisional ballot,

4     but they never bothered to dispute the envelope

5     or something else, or the poll book, and so I've

6     got nothing to do with that.  And I know I'm

7     done.  We didn't challenge it.  We challenged a

8     ballot, but I don't have any basis to put in

9     front of you as an exhibit why that ballot ought

10     to be not counted.

11          What I would suggest to you is, not only is

12     this totally outside what the accepted

13     procedures were and is giving a very unfair

14     procedural advantage for Mr. Reuben to hold up a

15     piece of paper that has nothing to do with that

16     exhibit, and then you guys decide to mark an

17     unopened ballot that has nothing to do with

18     this.  Furthermore, as a last point, I would say

19     that unlike the situation where we had -- where

20     we actually went out and provided you with some

21     evidence from the inspector, that this

22     particular absentee ballot was received on time,

23     and the only reason it wasn't opened was because

24     it was -- an inspector forgot to do it.

25          In this particular case, if you look at the
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1     tally sheet, the inspector didn't forget to open

2     absentee ballots.  There were absentee ballots

3     that were opened and absentee ballots that were

4     voted.

5          So the question becomes, if we're going to

6     give the benefit of the doubt, as I think you

7     have clearly said to election officials, I think

8     one must assume that there is some reason why

9     this one wasn't opened relative to other ones.

10          And there is nothing that has been sent to

11     this Commission on that subject.  So in summary,

12     it's just totally outside the procedures.

13     There's nothing in your procedures that allow

14     you to consider this ballot, which is unrelated

15     and unmarked by a party, and there's no

16     evidence, unlike our situation, that it should

17     be opened because --

18          HONORABLE TODD ROKITA:  Okay.  Questions by

19     commissioners.

20          MR. DELANEY:  Do you have a response?

21          HONORABLE TODD ROKITA:  He started it.  He

22     started off.

23          Questions by commissioners.  I'm sure

24     you'll have some questions.

25          MR. DELANEY:  Do you want this ballot
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1     opened?

2          MR. REUBEN:  These are his ballots.

3          MR. DELANEY:  Do you want this ballot

4     opened?

5          MR. REUBEN:  Yes.

6          MR. DURNIL:  Did you challenge it?

7          MR. REUBEN:  We challenged it in the con --

8          MR. DURNIL:   No, you --

9          MR. REUBEN:  I see you looking at me,

10     Mr. Durnil.  I'm trying to answer your question.

11          MR. DURNIL:  I just want to know if you

12     challenged it, if Mr. Mahern challenged it.

13          MR. DELANEY:  The sheet says, the back of

14     the disputed ballot sheet, says Exhibit 7 was an

15     absentee ballot.  Then all over the same sheet

16     says an envelope not opened.

17          Why an absentee ballot becomes this sheet,

18     I don't know.  But we identified this as Exhibit

19     A yesterday, and the Commission kicked it off

20     until today to decide upon it.

21          I'm looking -- I think you have the poll

22     book in front of you, I think it was marked in

23     the precinct an as an absentee.

24          So, it's just like the ones we did except

25     there is not a separate affidavit, but looks
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1     like the form is proper, the person looks to be

2     eligible, the signature, to my mind, is the

3     same.  So it's just like the ones that I just

4     lost on.

5          So I'm moving since we counted the other

6     ones, we count this absentee ballot without

7     going to the court.  Has all the indicia of

8     being a proper absentee ballot that reached the

9     precinct; otherwise, why would they write

10     "absentee" in there?

11          MR. BROOKS:  The key question --

12          MR. REUBEN:  Wait a minute.  If I was shut

13     off, then so is he.

14          MR. BROOKS:  Mr. Durnil, this was disputed

15     by Mr. --

16          HONORABLE TODD ROKITA:  Hold on.

17          MR. BROOKS:  I'm sorry.

18          MR. DURNIL:  I'm asking if he challenged or

19     not.

20          MR. BROOKS:  The answer is no.

21          MR. REUBEN:  Thank you, Mr. Brooks.  That's

22     very kind of you.

23          MR. DURNIL:  Go ahead with your previous.

24          MR. REUBEN:  The evidence is what we

25     brought to the commissioners' attention
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1     yesterday.  The record to the SBA showed this

2     ballot -- this envelope was not opened by the

3     SBA at the recount.  It was also not opened

4     before it.  That document is before you, period.

5     It came in.

6          Remember the absentee ballot, some of these

7     things were in Mr. Woo's private, whatever it

8     was, and showed up later.

9          MR. DELANEY:  You're not going to complain

10     if we open it and it goes to Mr. Elrod, are you?

11          MR. REUBEN:  Oh, I'll complain.

12          MR. DELANEY:  You'll take it.

13          MR. REUBEN:  I'll take it.  Whatever

14     happens here.

15          MR. BROOKS:  This falls exactly under what

16     I read to you in Section 10, "unless a ballot is

17     challenged by the candidate, manager, or

18     observer, the audit team's decision as to the

19     classification of that ballot is final.

20          That is what this is.  This is saying

21     there's an unopened absentee.  That

22     classification is final unless one of the

23     parties disputed it.

24          MR. REUBEN:  Well --

25          MR. BROOKS:  This is not a challenge.
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1          MR. REUBEN:  Excuse me.

2          HONORABLE TODD ROKITA:  How exactly did you

3     dispute this ballot?

4          MR. REUBEN:  We disputed the context of the

5     SBA report.  That's how it came up here.

6          HONORABLE TODD ROKITA:  Where's that

7     mentioned here?

8          MR. REUBEN:  Mentioned where?  On the back.

9          HONORABLE TODD ROKITA:  Disputed by C1,

10     which is?

11          MR. REUBEN:  Well, that's a mistake, it's

12     C2.

13          MR. BROOKS:  That's a description not the

14     exhibit.

15          HONORABLE TODD ROKITA:  State Board of

16     Accounts, is that an error?

17          MR. ROGINA:  From what we have in front of

18     us, it's not.

19          HONORABLE TODD ROKITA:  State Board of

20     Accounts, was this disputed by C1, or C2, or

21     nobody?

22          MR. BROOKS:  Can I --

23          MR. REUBEN:  Wait a minute.

24          MR. ROGINA:  That's what our records show,

25     C1.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 841

1          MR. REUBEN:  We're saying we did it.

2          MR. BROOKS:  We've withdrawn our objection,

3     which you required us to do.  Under that

4     procedure, we were the one that disputed it.

5     We've now withdrawn that objection.

6          As to the rest of it --

7          MR. REUBEN:  It came up in my case in

8     chief.  It wasn't his.  It was mine.  It came up

9     in my case in chief.

10          MR. BROOKS:  Came up in your case in chief

11     because you --

12          HONORABLE TODD ROKITA:  One at a time.

13     I'll stop everybody from talking.

14          MR. DELANEY:  Let me move to recount it,

15     and part of the reason is -- and I won't answer

16     for voters there.  We just voted to not fuss

17     with the respondent about maybe they blew a

18     10-vote calculation, and I just don't want to be

19     doing it on technical ground at this point.

20          I am interested that Mr. Mahern's counsel

21     is willing to take a chance as to how this vote

22     goes.

23          HONORABLE TODD ROKITA:  He also may know

24     from previous voting history of this voter.

25     I'll second it for discussion.
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1          To your point, Ed, I appreciate your

2     comment.  There is a difference here, at least

3     in terms of -- and you mentioned the specifics,

4     I do appreciate your point about not hanging it

5     up on a technicality when we reopened the

6     precinct by a motion.

7          But with regard to other absentee ballots

8     we did count, those were done properly.  No one

9     disputed that they were disputed ballots.

10          I'm seeing some pretty -- seems to be the

11     on point language here in our own guidelines

12     when things aren't disputed.

13          The question for me becomes did the State

14     Board of Accounts make a mistake here?  They

15     don't seem to know whether they did or can't

16     say, or basically making their comment rely on

17     this paper.

18          MR. ROGINA:  During the process when we

19     were confronted with the disputes, then we would

20     receive these tally sheets for us to check,

21     either myself or Mike.

22          The dispute items went to the copier, so we

23     didn't always have those in front ever us.  We

24     had this to look at to carry forward to the

25     front for counting absentees or whatever.
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1     Eventually, that get that back.

2          MR. BROOKS:  But, the exhibits are marked

3     in front of the parties.

4          HONORABLE TODD ROKITA:  State Board of

5     Accounts has the floor.

6          MR. ROGINA:  I can't speak to why 7 is this

7     sheet that we have marked as Exhibit 7, I can't

8     speak to that, why it's in that form.

9          HONORABLE TODD ROKITA:  Now, counsel, can

10     you shed any light on this; what our procedure

11     is supposed to be.

12          MR. KING:  Yeah, Mr. Chairman, I think

13     you've correctly cited to the provision in the

14     guidelines.  There are, of course, due process

15     equal protection concerns in treating parties

16     equally when the same situation is before the

17     Board.

18          Without disparaging them, I do point out

19     that these are guidelines as opposed to statute

20     or administrative rules.  So it implies some

21     degree of additional discretion vested in the

22     Board to vary from guidelines, best response.

23          HONORABLE TODD ROKITA:  Thank you.

24          MR. BROOKS:  Mr. Chairman, can I have 10

25     seconds for a quick comment?
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1          HONORABLE TODD ROKITA:  Kristi, do you have

2     anything?

3          MS. ROBERTSON:  The only other thing I

4     would point out is we do have Exhibit 7, doesn't

5     say it is the activity report, which is what

6     actually got copied, but says it was a ballot

7     that was received.  But then there are

8     additional notes, it says it was still sealed

9     and not counted in the recount.

10          HONORABLE TODD ROKITA:  Okay.  Thank you.

11          Gordon.

12          MR. DURNIL:  Do we know for sure this

13     application goes with the envelope that's not

14     opened?

15          MR. DELANEY:  Should be able to tell that.

16          MR. ROGINA:  Yes, the application goes with

17     the envelope.

18          MR. DURNIL:  Well, with the ballot not

19     opened yet.

20          HONORABLE TODD ROKITA:  They said yes.

21     State Board of Accounts said yes.

22          Anything else Gordon?

23          MR. DURNIL:  No.

24          HONORABLE TODD ROKITA:  Mr. Delaney,

25     anything else?
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1          MR. DELANEY:  I'm done.

2          HONORABLE TODD ROKITA:  Call the question.

3          Can you restate the motion.

4          MR. DELANEY:  The motion is to open and

5     count Commission Exhibit A.

6          HONORABLE TODD ROKITA:  All in favor.

7          MR. DELANEY:  Aye.

8          HONORABLE TODD ROKITA:  Aye.

9          Opposed.

10          MR. DURNIL:  Nay.

11          HONORABLE TODD ROKITA:  2 to 1, the motion

12     prevails.

13          Same procedure as before.  Can you bring

14     the poll book, please.

15          Does Mr. Elrod want to be up here?  You

16     don't have to be.

17          Exhibit -- Commission Exhibit A.

18          MR. BROOKS:  Is this name on the list of

19     certified absentees that were sent to the

20     Commission -- I mean, to the election board?

21     They have those documents.

22          MR. DELANEY:  We already voted.

23          MR. BROOKS:  Well, this is the challenge

24     part.

25          HONORABLE TODD ROKITA:  We're going to
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1     canvass it and then you can make an objection

2     then.

3          MR. BROOKS:  Before you open it, though,

4     now we're at the point where we should be able

5     to say "are they registered?  Was it a certified

6     ballot?"

7          HONORABLE TODD ROKITA:  State Board can

8     approach.

9          MR. DELANEY:  The court reporter can't get

10     these friendly conversations.

11          HONORABLE TODD ROKITA:  Make your request.

12          MR. BROOKS:  In there are the certified --

13     whatever they're called -- Indiana Ballot

14     Activity Reports, which are signed by -- have

15     the initials of the inspector and the clerk,

16     whatever.  Those are in every box.

17          We would like to see that to make sure that

18     this ballot was certified by the clerk to be

19     there.

20          MR. DELANEY:  Just because it's in the code

21     doesn't mean it's in every precinct.  Check it,

22     including this one.

23          And for the record, the Chairman is

24     continuing to hold this ballot.

25          HONORABLE TODD ROKITA:  There are two seals
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1     we're dealing with.

2          I always make fun of the Academy Awards

3     show.

4          With regard to Commission Exhibit A, I see

5     a ballot which is a straight Democrat ballot.

6     So that's the canvass.  We will entertain a

7     motion.

8          MR. DELANEY:  I will move that we add 1

9     vote representing Commission's Exhibit A, a vote

10     for Mr. Mahern.

11          HONORABLE TODD ROKITA:  Second for

12     discussion.

13          Any discussion?  All in favor.

14          MR. DELANEY:  Aye.

15          MR. DURNIL:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          So moved unanimously.

18          MR. KING:  Mr. Chairman, in Center 17-2,

19     results show 27 for Mr. Elrod, for Mr. Mahern

20     31, which reflects 27 plus 3 disputed, plus the

21     1 absentee ballot, the 3 disputes listed at the

22     far right become 0, and 1 no vote.

23          HONORABLE TODD ROKITA:  Before we go on,

24     can I have Commission's Exhibit A, please.

25          Mr. Skolnik, will you take possession of
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1     Exhibit A for proper keeping.

2          Next precinct.

3          MR. SKOLNIK:  Center 17-3.

4          Current tally, undisputed valid ballots,

5     Elrod 16, Mahern 141, disputed ballots, Mahern

6     10, 2 no votes.

7          HONORABLE TODD ROKITA:  Thank you.

8          MR. BROOKS:  We withdraw our challenges.

9          HONORABLE TODD ROKITA:  Retally.

10          MR. KING:  Center 17-3, Mr. Elrod received

11     16 votes, Mr. Mahern received 151 votes, and the

12     10 disputed votes are now 0.

13          HONORABLE TODD ROKITA:  Thank you.

14          Mr. Skolnik.

15          MR. SKOLNIK:  Center 17-5.

16          Undisputed valid ballots, Elrod 28, Mahern

17     0, disputed ballots, Mahern 18.

18          HONORABLE TODD ROKITA:  Mr. Brooks, when

19     ready.

20          MR. BROOKS:  One moment, please.  Excuse

21     me, Mr. Chairman, I can explain in no uncertain

22     terms, I'm not very sharp at the moment.  I'm

23     now ready to move on.

24          HONORABLE TODD ROKITA:  Thank you.

25          Retally when ready.
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1          MR. KING:  Center 17-5 shows 28 votes for

2     Mr. Elrod, 18 votes for Mr. Mahern, and the 18

3     disputed ballots are now 0.

4          MR. SKOLNIK:  Center 17-6.  Undisputed

5     votes, Elrod 42, Mahern 93, disputed votes,

6     Mahern 8.

7          HONORABLE TODD ROKITA:  Thank you.

8     Mr. Brooks.

9          MR. BROOKS:  I want to draw your attention,

10     Mr. Chairman, to Exhibit 3.  As you can see from

11     the face of this ballot, we determined there was

12     no entry in the Elrod or Mahern race, and there

13     are two party bubbles which have been filled in.

14     And according to the statute, we have a full

15     ballot by definition of statute and there should

16     be one deduction in the Mahern vote.

17          HONORABLE TODD ROKITA:  Thank you.

18     Response.

19          MR. REUBEN:  Yes, sir.  Thank you very

20     much.

21          By looking at the two straight party votes,

22     if you will, one the D is in the emblem, one

23     Libertarian in the oval.  We must then look to

24     the other.  There is no Libertarian in the 97

25     race.  The only candidates there are the
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1     Republican and Democrat, the Libertarian is not

2     in that race.  So to vote straight party,

3     there's nothing to vote for in that race.  So it

4     can't be a straight party for what would be a

5     Libertarian, no vote.

6          I mean, the Libertarian would pop up in

7     county recorder, county sheriff, the Libertarian

8     would count for the United States Senate, but

9     there is no Libertarian for the 97 race.

10          The people vote R and D.  The voter cast

11     their vote for the D.

12          HONORABLE TODD ROKITA:  Thank you.

13          MR. DELANEY:  Can the State Board of

14     Accounts help me.  Was this counted as a vote

15     for Mr. Mahern?  Yes?

16          MR. KING:  May I ask a clarification?  Was

17     that within the 93?  Is what your answer was to

18     Commissioner Delaney, in the 93 or included in

19     the 8 which are disputed?

20          I would believe it's in the 8 that are

21     disputed, but --

22          MR. DELANEY:  But the State Board of

23     Accounts counted it as a Mahern vote, and it is

24     in dispute.

25          MR. BROOKS:  It is in the disputed column.
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1          MR. DELANEY:  What's strange here is that

2     this is an overvote.  The argument is this is an

3     overvote and you can't vote for the Democrat and

4     the Libertarian in this race.  You can't do

5     that.

6          I think that -- which is another unique set

7     of facts.

8          HONORABLE TODD ROKITA:  I will ask counsel

9     if there's any state statute that speaks more

10     specifically to the comment that Mr. Delaney

11     has.

12          MR. BROOKS:  I just want to know what

13     question you're asking.

14          HONORABLE TODD ROKITA:  I'm asking counsel

15     if there's a more specific statute that deals

16     with the comment Mr. Delaney made, which seems

17     to be overvote of straight party.

18          MR. BROOKS:  The statute says that the

19     ballot is void.  So it's not a question

20     of -- it's not an overvote.

21          HONORABLE TODD ROKITA:  I'm asking if they

22     know.

23          Any other questions?  Are there any other

24     questions by Commission members?

25          MR. DURNIL:  I move we not count this
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1     ballot because it's clearly voted twice.  It's a

2     void ballot.

3          HONORABLE TODD ROKITA:  Second it.

4     Discussion.

5          MR. DELANEY:  Can we see the original

6     ballot.

7          HONORABLE TODD ROKITA:  There's a request

8     for the original ballot.

9          Thank you very much.

10          MR. REUBEN:  There was one oval and one

11     party emblem.

12          MR. DELANEY:  It looks as if the person is

13     tying to cross out their Libertarian vote and

14     make the Democrat vote.

15          Wait a minute, I'm going to count this

16     ballot.  I'm not agreeing with Mr. Durnil.

17          HONORABLE TODD ROKITA:  I'll call the

18     question.

19          All in favor of Mr. Durnil's motion,

20     signify by saying aye.

21          MR. DURNIL:  Aye.

22          HONORABLE TODD ROKITA:  Aye.

23          MR. DELANEY:  Nay.

24          HONORABLE TODD ROKITA:  It is 2 to 1.  The

25     motion prevails.
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1          MR. BROOKS:  We withdraw the rest of our

2     challenges, Mr. Chairman.

3          HONORABLE TODD ROKITA:  Thank you.

4          MR. KING:  In Center 17-6, Mr. Elrod has 42

5     votes, Mr. Mahern has 100 votes.  In the

6     column -- three columns over entitled "No Vote,"

7     there is now 1, and in the "Disputed Ballots"

8     column, the 8 are now reduced to 0.

9          MR. SKOLNIK:  Next precinct.  Center 17-7.

10          Undisputed valid ballots, Elrod 84, Mahern

11     68, disputed votes, Mahern 1, 2 no votes.

12          HONORABLE TODD ROKITA:  Thank you, Mr.

13     Skolnik.

14          Mr. Elrod, when ready.

15          MR. BROOKS:  We withdraw the challenges to

16     this precinct.

17          HONORABLE TODD ROKITA:  Retally.

18          MR. KING:  In Center 17-7, Mr. Elrod has 84

19     votes, Mr. Mahern has 69 votes, the 1 disputed

20     ballot is now 0 and 2 no votes.

21          MR. SKOLNIK:  Center 17-8.

22          Undisputed votes, Elrod 49, Mahern 38,

23     disputed ballots, Mahern 14.

24          MR. BROOKS:  We withdraw our challenges.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Retally, please.

2          MR. KING:  In Center 17-8, Mr. Elrod has

3     49, Mr. Mahern has 52, and the 14 disputed

4     ballots in the right column are reduced to 0.

5          MR. SKOLNIK:  Center 17-9.

6          Undisputed votes, Elrod 19, Mahern 94,

7     disputed votes, Mahern 25, and there's 1 no

8     vote.

9          MR. BROOKS:  We withdraw our challenges.

10          HONORABLE TODD ROKITA:  Thank you.

11          Retally.

12          MR. KING:  In Center 17-9, Mr. Elrod has

13     19, Mr. Mahern has 119, one one nine, and the 25

14     disputed votes are reduced to 0, 1 no vote.

15          MR. SKOLNIK:  Center 17-10.

16          Undisputed votes, Elrod 39, Mahern 31,

17     disputed ballots Mahern 6, and there are 2 no

18     votes.

19          MR. BROOKS:  We withdraw our challenges.

20          HONORABLE TODD ROKITA:  Thank you.

21          Retally.

22          MR. KING:  Mr. Chairman, Center 17-10,

23     shows Mr. Elrod with 39 votes, 37 votes for

24     Mr. Mahern, 6 disputed ballots now reduced to 0,

25     2 no votes.
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1          HONORABLE TODD ROKITA:  Thank you.

2          MR. SKOLNIK:  Precinct Center 17-11.

3          Undisputed votes, Elrod 62, Mahern 72,

4     disputed ballots, Mahern 3, and there are 3 no

5     votes tallied.

6          MR. BROOKS:  We withdraw our challenges.

7          HONORABLE TODD ROKITA:  Thank you.

8          Retally.

9          MR. KING:  In Center 17-11, Mr. Elrod has

10     62, Mr. Mahern has 75, the 3 disputed ballots

11     are reduced to 0, and there are the 3 no votes.

12          HONORABLE TODD ROKITA:  Parties appear to

13     agree.

14          Next precinct.

15          MR. SKOLNIK:  We've already done Center

16     30-1.

17          HONORABLE TODD ROKITA:  Next precinct.

18          MR. SKOLNIK:  Center 30-2.

19          Undisputed ballots, Elrod 60, Mahern 54, I

20     show 1 no vote.

21          MR. BROOKS:  We have no disputes.  No

22     pending disputes.

23          HONORABLE TODD ROKITA:  Retally.

24          MR. KING:  Mr. Chairman, in Center 30-2,

25     Mr. Elrod received 60 votes, Mr. Mahern received
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1     54 votes, and 1 no vote.

2          HONORABLE TODD ROKITA:  Next precinct.

3          MR. SKOLNIK:  Center 30-3.

4          Undisputed votes, Elrod 26, Mahern 20,

5     invalid ballots tallied 3, disputed ballots,

6     Mahern 4, and no votes 3.

7          MR. BROOKS:  I'm sorry, could you read back

8     the Mahern part of those numbers again, please.

9          MR. SKOLNIK:  Shows undisputed -- let me go

10     over it again.

11          Undisputed 26 Elrod, 20 Mahern, and I show

12     disputed votes Mahern 4.

13          HONORABLE TODD ROKITA:  Center 30-003.

14     Parties do you have a question?

15          MR. BROOKS:  We withdraw our challenges.

16          HONORABLE TODD ROKITA:  Thank you.

17          Retally.

18          MR. KING:  Mr. Chairman, 30-3, Mr. Elrod

19     received 26 votes, Mr. Mahern received 24 votes,

20     3 invalid no votes remain, the 4 disputed votes

21     are now reduced to 0, and 3 no votes tallied by

22     SBA remain.

23          MR. SKOLNIK:  Center 30-4.

24          Undisputed votes, Elrod 55, Mahern 66,

25     disputed votes, Mahern 1, I show 4 no votes.
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1          MR. BROOKS:  We withdraw our challenges.

2          HONORABLE TODD ROKITA:  Retally.

3          MR. KING:  Mr. Chairman, in Center 30-4,

4     Mr. Elrod has 55 votes, Mr. Mahern has 67 votes,

5     the 1 disputed vote is now 0, and there are 3 no

6     votes.

7          HONORABLE TODD ROKITA:  Thank you.

8          Next precinct.

9          MR. SKOLNIK:  Center 30-5.

10          Undisputed votes, Elrod 56, Mahern 2,

11     disputed votes, Mahern 48, and there are 2 no

12     votes.

13          MR. BROOKS:  We withdraw our challenges.

14          HONORABLE TODD ROKITA:  Thank you.

15          Retally.

16          MR. KING:  In Center 30-5, Mr. Elrod

17     receives 56 votes, Mr. Mahern receives 50 votes,

18     the 48 disputed votes are reduced to 0 and 2 no

19     votes tallied by SBA.

20          HONORABLE TODD ROKITA:  Thank you.

21          Next precinct.

22          MR. SKOLNIK:  Center 30-6.

23          Undisputed votes, Elrod 109, Mahern 0,

24     disputed votes, Mahern 90, and 5 no votes have

25     been tallied.
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1          HONORABLE TODD ROKITA:  Mr. Brooks.

2          MR. BROOKS:  We withdraw our challenges.

3          HONORABLE TODD ROKITA:  Thank you.

4          Retally.

5          MR. KING:  In Center 30-6, Mr. Elrod

6     received 109 votes, Mr. Mahern received 90

7     votes, the 90 disputed ballots are reduced to 0,

8     and 5 no votes tallied by State Board of

9     Accounts.

10          MR. SKOLNIK:  Center 30-7.

11          Undisputed votes, Elrod 71, Mahern 55,

12     disputed votes, 2 -- Mahern 2.

13          MR. BROOKS:  Withdraw.

14          HONORABLE TODD ROKITA:  Thank you.

15          MR. KING:  In Center 30-7, Mr. Elrod

16     received 71 votes, Mr. Mahern received 57 votes,

17     the 2 disputed votes were reduced to 0, 1 no

18     vote tallied by SBA.

19          MR. SKOLNIK:  Center 30-8.

20          Undisputed votes, Elrod 119, Mahern 89,

21     disputed votes, Mahern 2, and there were 5 no

22     votes tallied.

23          MR. BROOKS:  We withdraw.

24          HONORABLE TODD ROKITA:  Thank you.

25          Retally.
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1          MR. KING:  In Center 30-8, Mr. Elrod

2     received 119 votes, Mr. Mahern received 91

3     votes, the 2 disputed ballots are reduced to 0,

4     and there are 5 no votes tallied by SBA.

5          HONORABLE TODD ROKITA:  Thank you.

6          Next precinct.

7          MR. SKOLNIK:  Center 30-9, undisputed

8     votes, Elrod 95, Mahern 48, disputed votes,

9     Mahern 3, I show 3 no votes as still being

10     disputed, and then also 3 no votes tallied.

11          MR. BROOKS:  We withdraw.

12          HONORABLE TODD ROKITA:  Thank you.

13          Retally.

14          MR. KING:  Mr. Chairman, in Center 30-9,

15     Mr. Elrod received 95 votes, Mr. Mahern received

16     51 votes, which is 48 plus 3, and three columns

17     over under the "No Vote," that would show 3, the

18     disputed 3 votes for Mr. Mahern is reduced to 0,

19     the disputed no votes is reduced to 0, 3 no

20     votes tallied by State Board of Accounts.

21          HONORABLE TODD ROKITA:  Thank you.  Again,

22     nothing from the parties.  I requested that you

23     let us know.

24          Next precinct.

25          MR. SKOLNIK:  Center 30-10.
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1          Elrod 92 -- I'm sorry.  I apologize.

2          30-10.

3          Undisputed vote, Elrod 102, Mahern 58,

4     disputed ballots, Mahern 3, I show 4 no votes.

5          MR. BROOKS:  We withdraw.

6          HONORABLE TODD ROKITA:  Thank you.

7          Retally.

8          MR. KING:  Mr. Chairman, in Center 30-10,

9     Mr. Elrod received 102 votes, Mr. Mahern

10     received 61 votes, there is 1 invalid no vote,

11     the 3 disputed votes are reduced to 0, and there

12     are 4 no votes tallied by State Board of

13     Accounts.

14          HONORABLE TODD ROKITA:  Thank you.

15          Next precinct.

16          MR. SKOLNIK:  Center 30-11.

17          Undisputed votes, Elrod 88, Mahern 83,

18     disputed votes, Mahern 11, 1 disputed no vote,

19     and 2 no votes tallied by the State Board of

20     Accounts.

21          MR. BROOKS:  Can I please look at the

22     original Exhibit No. 3 and 10?

23          HONORABLE TODD ROKITA:  No. 3 and No. 10.

24          MR. SKOLNIK:  The reporter's computer

25     locked up and she needs to start a new file.
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1          (A discussion was held off the record.)

2          HONORABLE TODD ROKITA:  Back on the record

3     now, Mr. Brooks.

4          MR. BROOKS:  I'm going to ask the

5     Commission to look at Exhibit No. 11.

6          HONORABLE TODD ROKITA:  Exhibit 11.

7          MR. REUBEN:  That's fine.

8          MR. BROOKS:  3 and 10 may have pencil

9     marks.  I'm trying to see the copies, but I

10     think we established that pencil mark rule.

11          HONORABLE TODD ROKITA:  Now you want us to

12     look at Exhibit 11.  I think we're there.

13          MR. BROOKS:  This ballot, Mr. Chairman and

14     Commission members, was declared invalid by

15     State Board of Accounts.

16          We have talked about an X to indicate a

17     disapproval on a variety of ballots earlier.  I

18     think this is the quintessential, not only is

19     there heavy X'ing, but this voter has gone out

20     of their way to scribble out beyond the line

21     showing that it's scribble out and a heavy X.

22     The Republican vote is, of course, consistent

23     with the rest of the votes.

24          So I would submit that the intent of this

25     voter -- although it would be an overvote on the
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1     machine, that the intent of this voter was

2     clearly to vote for Jon Elrod, and indicated

3     they made a mistake on the Mahern.

4          HONORABLE TODD ROKITA:  Thank you.

5          Response.

6          MR. REUBEN:  Well, the remedy for mistake

7     is getting a new ballot.  All we know, the

8     intent of the voter was to emphasize Mahern.  I

9     don't know where Mr. Brooks continues to get

10     something to be marked out.  I don't know

11     anything in case law, or statutory law, or

12     guidelines which talks about something getting

13     X'd out.

14          If there is such, I'll happily stand

15     corrected.  I have never heard that term.  He

16     has continued to talk about some kind of error,

17     the voter changing their mind and X'ing it out.

18          If anything here, this voter knew what she

19     was doing.  She emphasized it -- or he.  That's

20     no less an argument than is meant to be an

21     elimination of Mahern vote.

22          This is an overvote or distinguishing mark.

23     You've got an X there throughout.  An X is a

24     distinguishing mark.  The distinguishing mark

25     does not have to be initials or name.  The
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1     statute is an "or" in the four different

2     paragraphs, and one of the things is an X, or

3     cross, if you will.

4          This voter overvoted, or I think the

5     argument is just as sound that the voter voted

6     for Mahern rather than trying to eliminate it.

7     The voter's remedy was going and getting a new

8     ballot.  The voter made this mistake.

9          This is not a poll clerk.  This does not

10     fall under 3-12-1-12, which is somebody else's

11     error, this is the voter's error.  There is no

12     way this ballot should come in.  The voter made

13     the mistake, the voter should have gone to get a

14     new ballot, period.

15          MR. DELANEY:  I move --

16          MR. BROOKS:  Mr. Chairman, may I have a

17     brief response.  I'm getting less and less

18     verbal.

19          MR. REUBEN:  You are?

20          MR. BROOKS:  A couple things.  We most

21     certainly have looked at prior ballots to

22     determine somebody's intent where there were

23     marks in both the bubbles.  So looking for

24     intent on the those ballots is not new to this

25     Commission.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 864

1          The fact that this X'ing out theory is not

2     familiar to Mr. Reuben, I don't want to go any

3     further explaining it, except for unless

4     Mr. King has some case law suggesting otherwise,

5     this Commission is authorized to use common

6     sense and everyday experiences to know that

7     people X things out.

8          HONORABLE TODD ROKITA:  Okay.  Questions by

9     Commissioners at all?

10          A motion.

11          MR. DELANEY:  I move that we deny the

12     challenge and stay with the State Board of

13     Accounts on Exhibit 11 in this precinct.

14          HONORABLE TODD ROKITA:  Okay.  Is there a

15     second?

16          MR. DURNIL:  I'll second.

17          HONORABLE TODD ROKITA:  Discussion.

18          Hearing none.  All in favor of the motion.

19          MR. DELANEY:  Aye.

20          MR. DURNIL:  Aye.

21          HONORABLE TODD ROKITA:  Aye.

22          So voted unanimously.

23          Thank you, Mr. Brooks.

24          MR. KING:  Mr. Chairman, if I may take a

25     moment just to ask the State Board of Accounts.
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1     That was classified as the 1 no vote.

2          Is that correct?

3          MR. WILLIAMS:  Yes.

4          MR. KING:  Thank you.

5          MR. BROOKS:  We have no further challenges.

6          HONORABLE TODD ROKITA:  Thank you.

7          Retally.

8          MR. KING:  In Center 30-11, Mr. Elrod

9     received 88 votes, Mr. Mahern received 94 votes,

10     the 14 -- or excuse me, the 11 disputed ballots

11     now become 0, the 1 no vote becomes 0 and is

12     transferred to the other no vote column in the

13     center of the sheet, and 2 no votes tallied by

14     State Board of Accounts.

15          MR. SKOLNIK:  Mr. Chairman, the votes in

16     Center 30-12 have already been accepted, as

17     there were no disputes.

18          Center Outside -- I'm sorry do you want to

19     read the tally?  Why don't you.

20          MR. KING:  Mr. Chairman, Center 30-12, 3

21     votes were cast for Mr. Elrod, 9 votes for

22     Mr. Mahern.

23          MR. SKOLNIK:  Next precinct, Center Outside

24     1.

25          Undisputed votes, Elrod 157, Mahern 99,
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1     disputed votes, Mahern 6, and I show that there

2     are 7 no votes tallied.

3          HONORABLE TODD ROKITA:  Thank you.

4          Mr. Brooks.

5          MR. BROOKS:  I would like to examine the

6     original Exhibit No. 11, please.

7          HONORABLE TODD ROKITA:  Exhibit 11, please.

8          (Thereupon, Exhibit 11 was presented.)

9          MR. BROOKS:  Okay.  We would like to draw

10     your attention to No. 11.

11          This is a ballot, Mr. Chairman, which, from

12     my tally sheet, I believe, was counted as a

13     Mahern vote, and we believe that there is no

14     demonstrable intent to vote Democrat straight

15     party.  There's no bubble on the Elrod or the

16     Mahern race, and that, in fact, this should be a

17     no vote as opposed to a Mahern vote.

18          HONORABLE TODD ROKITA:  Can we see the

19     original.

20          MR. DELANEY:  Are you suggesting that

21     somebody mutilated our rooster for no reason?

22          MR. BROOKS:  I'm sure there are many

23     reasons to mutilate your rooster, Mr. Delaney,

24     but that's not going to be my argument.

25          I believe that if we look at this, we've
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1     had other bubbles where the question is:  Did

2     they intend to make a mark that somebody would

3     recognize as an intent to vote?

4          There have been a lot of examples where

5     somebody had set their pen down, or moved it a

6     little bit here or there.  This is a big

7     Democrat icon and it would appear that somebody

8     was touching a few places, but it's not bubbled,

9     it's not an X, it's not a check.

10          Furthermore, with most of these races, this

11     voter made individual choices, all of which are

12     Democrat, by the way, and chose not to vote for

13     Mr. Elrod.  And I think when you combine the

14     fact that there's no demonstrated intent to

15     color in that logo, combined with the fact that

16     they did vote Democrat everywhere and

17     deliberately skipped this ballot along with U.S.

18     senator and -- huh, sadly the Rokita race.  I

19     guess from another pattern, sadly not.  Sorry

20     about that.

21          I think you have to do something more than

22     what's shown in this icon to demonstrate an

23     intent to vote straight party, just as you have

24     in the past said you've got to do something more

25     demonstrative in a bubble than have a little
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1     line.

2          MR. DELANEY:  I assume this was counted by

3     State Board of Accounts for Mr. Mahern?

4          MR. BROOKS:  Yes.

5          MR. REUBEN:  Yes.

6          MR. DELANEY:  I move that we deny the

7     challenge.

8          MR. REUBEN:  I guess I appreciate your

9     motion, Mr. Delaney.

10          The icon, as I look at it, on the original

11     ballot has marks above the back of the rooster,

12     voter makes some markings.  Underneath the feet

13     of the rooster, the person did it again.  In

14     front of the rooster, the person did it again.

15     This voter clearly marked this ballot around the

16     icon.

17          There's nothing that prohibits this voter

18     from doing that.  Doesn't require an X like the

19     old statute did, with spurs and that stuff.

20     This voter marked in at least three different

21     places, and if you look at it, it's in black

22     ink.  I think there is also one under the back

23     feathers of the rooster.

24          I think clearly when you take a look at it,

25     this voter colored around the emblem.
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1          HONORABLE TODD ROKITA:  Thank you.

2          Any questions by Commissioner or motion?

3          MR. DELANEY:  I make a motion to move to

4     deny the challenge for the decision by the State

5     Board of Accounts to count that as a Mahern

6     vote.

7          HONORABLE TODD ROKITA:  Motion to deny the

8     challenge.

9          Is there a second?  Second for purposes of

10     discussion.

11          MR. DELANEY:  I'll call the question.

12          HONORABLE TODD ROKITA:  Give me one second.

13     I would like to -- I would be interested to know

14     what the Republican party thinks of this.

15          MR. DELANEY:  Is Mr. Durnil here to answer

16     for the Republican party?  It took until now for

17     this to come out?

18          I'm here for the last time at their

19     request.

20          MR. DURNIL:  Well, the voter clearly knew

21     how to mark the ovals for the ballot above and

22     below the Elrod/Mahern race.

23          Looks like he put some little wheat and

24     arrow and things in the claws of the eagle or

25     the chicken there.
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1          HONORABLE TODD ROKITA:  That's a rooster.

2          MR. DURNIL:  I mean, I can argue just the

3     other way, it's not a clear vote and the voter

4     knew how to fill the oval in.

5          HONORABLE TODD ROKITA:  I'm not sure what

6     the voter -- I'm not clear what the voter was

7     doing there.

8          I'm going to not vote for the motion

9     because whatever he or she is doing, there's no

10     demonstrable intent to mark the ballot straight

11     Democrat party, especially since they went ahead

12     and filled in some of the other ovals

13     individually.

14          MR. DURNIL:  I'll move, then --

15          MR. DELANEY:  I moved these, so I'll vote

16     aye.

17          HONORABLE TODD ROKITA:  Any opposed?

18          MR. DURNIL:  Nay.

19          HONORABLE TODD ROKITA:  Nay.

20          MR. DURNIL:  I'll move, then, that we not

21     count this ballot.

22          HONORABLE TODD ROKITA:  I'll second that.

23          Discussion.  Hearing none, all in favor.

24          MR. DURNIL:  Aye.

25          HONORABLE TODD ROKITA:  Aye.
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1          MR. DELANEY:  Nay.

2          HONORABLE TODD ROKITA:  Hearing 2 ayes 1

3     nay, the motion prevails.

4          Mr. Brooks.

5          MR. BROOKS:  I would like to ask the State

6     Board of Accounts to confirm that Exhibit 13 is

7     an absentee ballot -- never mind there's a note

8     right under there saying it is.

9          I guess we don't need to confirm that;

10     however, we will need the original exhibit for

11     purposes of discussion.

12          And I would like Exhibit 6, 7, and 8.

13          HONORABLE TODD ROKITA:  Are we squared

14     away?

15          MR. BROOKS:  I'll just bring these up to

16     the Commission.  There are -- the one that we're

17     challenging is No. 13.  And I bring for your

18     review 6, 7, and 8.  There are other examples.

19     These are demonstrative.  If you need to look at

20     some more, we'll be happy to do that.

21          But this absentee ballot, if you look on

22     the initials, is not in red ink, which absentee

23     ballots are in Marion County.  I'm not

24     suggesting that red ink is a strict legal

25     requirement, but it's certainly contrary to the
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1     normal custom.

2          But more importantly, if you look at the

3     three exhibits that I showed you, the initials

4     are the same as the election day M-100 clerk's.

5     And I think the inescapable conclusion is that

6     an absentee ballot arrived at this precinct

7     without initials, and that the clerks believed

8     that they could sign it in order to run it

9     through, which is, of course, not true.  The

10     absentee ballots must have initials from the

11     clerk before the ballot reaches the poll.

12          And that is -- 2-12-1-13 talks about the

13     section that applies only to absentee ballots.

14     "The whole ballot may not be counted unless the

15     ballot is endorsed with the initials of the

16     clerks."  But those initials have to be before

17     the ballot is mailed.

18          HONORABLE TODD ROKITA:  Are you done,

19     Mr. Brooks?

20          MR. DELANEY:  Are we --

21          MR. BROOKS:  There's a variety of statutes

22     in talking about -- depending on what kind of

23     absentee ballot it is.  But every one -- and I'm

24     happy to go through them, but I suspect that

25     both counsel, with knowledge of this has been a
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1     well litigated matter, the absentee ballot must

2     have the clerk's initials by the time they

3     arrive at the poll.  They cannot be placed on

4     the ballot after an absentee ballot gets there.

5          MR. DELANEY:  You don't have an envelope

6     associated with this Exhibit 13, do you?

7          MR. BROOKS:  No, there would be no way to

8     do that.

9          MR. DELANEY:  So your basis for assuming

10     it's an absentee ballot, despite the initials of

11     the live board, is the fact that it was folded?

12          MR. BROOKS:  It was a designation -- you'll

13     have to ask the SBA -- or State Board of

14     Accounts.  They're the ones that designated that

15     as an absentee ballot, and I agree that it is

16     now that I have had a chance to look at it

17     because it is folded.

18          MR. DURNIL:  Do you know whether it's a

19     walk-in on mail-in?

20          MR. BROOKS:  You can't associate a ballot

21     once it's been folded and mailed.

22          MR. DURNIL:  Folded.

23          MR. BROOKS:  It's been folded and would

24     appear quite clearly into an envelope.

25          MR. DELANEY:  So we're supposed to take a
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1     chance that two people who put their initials on

2     it didn't also fold it, right?

3          MR. BROOKS:  Right.  I'm asking you not to

4     assume misconduct on the part of the local

5     election officials.

6          MR. DELANEY:  But you are.  You are asking

7     me to assume they put their initials on them

8     when they shouldn't.  Not to assume that

9     somebody folded it, when who cares.

10          MR. BROOKS:  There's no reason to fold one

11     of those ballots to run it through a machine.

12     An M-100 machine, it would be harder to run

13     through.  No sense to doing that.

14          There could be some sense to getting that

15     absentee ballot and saying, oh, initials aren't

16     there and not realizing that they have to sign

17     it.  If this is an absentee, it cannot be signed

18     at the poll.  It would appear, quite clearly

19     that it is, and -- I will find my tally sheet

20     here.

21          I'm done.  Let me look for something.  I'll

22     come back.

23          HONORABLE TODD ROKITA:  Response by

24     Mr. Reuben.

25          MR. REUBEN:  This, I think, is nonsense.
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1     Really, I think has been accustomed this time

2     around.  There is no statute.  There is no

3     regulation.  There is no guideline.  It is

4     something that they did as a practice, this time

5     around.  But it's meaningless, a matter of law,

6     first.

7          Second, the clerk's initial thing is a

8     another red herring.  Statute requires in terms

9     of absentee ballots, the county clerk's name and

10     stamp be on it, not the other ones.  That's

11     where the line was drawn on the clerk issue.

12          Moreover, there is no proof here at all

13     this is an absentee ballot.  There's no record

14     of this being in an absentee envelope, absentee

15     application.  He wants to draw some kind of

16     supposition and try the issue this is an

17     absentee ballot without the background proof to

18     it.

19          Where's the envelope?

20          HONORABLE TODD ROKITA:  Do you, by chance,

21     have an alternative explanation as to why it

22     would be folded?

23          MR. REUBEN:  Don't have any.  If that's the

24     only issue, who knows what happened down there.

25          You know, between the little area where
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1     somebody votes and going over to the machine, at

2     least from my experience with these things,

3     maybe the person folded it themselves before

4     they got to the machine.

5          There is no indication this is an absentee.

6     That red ink thing is clearly out in left field.

7     And the clerk's initials must be the county

8     clerk.

9          HONORABLE TODD ROKITA:  Thank you.

10          Questions by commissioners.

11          MR. DELANEY:  I move that we deny the

12     challenge.

13          HONORABLE TODD ROKITA:  Is there a second?

14          MR. DURNIL:  I'll second.

15          HONORABLE TODD ROKITA:  Discussion.

16          Hearing none, all in favor of the motion.

17          MR. DURNIL:  Aye.

18          MR. DELANEY:  Aye.

19          HONORABLE TODD ROKITA:  Aye.

20          So moved unanimously.

21          Mr. Brooks, any other challenges?

22          MR. BROOKS:  I don't believe so, but let me

23     look.  We draw the remaining.

24          HONORABLE TODD ROKITA:  Thank you.

25          Retally.
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1          MR. KING:  Center Outside 1, Mr. Elrod

2     received 157 votes, Mr. Mahern received 104

3     votes, there is now a no vote in the first "No

4     Vote" column, the 6 disputed ballots are reduced

5     to 0, and there are 7 no votes tallied by the

6     State Board of Accounts.

7          MR. SKOLNIK:  Next precinct.  Center

8     Outside 2.  Those votes were already accepted by

9     the Commission.  I would ask the recount.

10          MR. KING:  In Center Outside 2, Mr. Elrod

11     received 100 votes, Mr. Mahern received 58

12     votes.

13          HONORABLE TODD ROKITA:  Thank you.

14          MR. SKOLNIK:  Center Outside 3.

15          Undisputed votes, Elrod 134, Mahern 125,

16     disputed votes, Mayhern 1, I reflect 3 no votes

17     having been tallied.

18          HONORABLE TODD ROKITA:  Thank you.

19          Mr. Brooks, when ready.

20          MR. BROOKS:  We withdraw our challenges.

21          HONORABLE TODD ROKITA:  Thank you.

22          Retally.

23          MR. KING:  In Center Outside 3, Mr. Elrod

24     received 134 votes, Mr. Mahern received 126

25     votes, the 1 disputed ballot now becomes 0, and
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1     3 no votes tallied by the State Board of

2     Accounts.

3          MR. SKOLNIK:  Center Outside 4.

4          Undisputed votes, Elrod 77, Mahern 0,

5     disputed votes, Mahern 57, and I show 6 no votes

6     having been tallied.

7          MR. BROOKS:  We withdraw.

8          HONORABLE TODD ROKITA:  Thank you.

9          Retally.

10          MR. KING:  In Center Outside 4, Mr. Elrod

11     received 77 votes, Mr. Mahern received 57 votes,

12     the 57 disputed ballots are now reduced to 0,

13     and 6 no votes tallied by State Board of

14     Accounts.

15          MR. SKOLNIK:  Perry-2.

16          Undisputed votes, Elrod 75, Mahern

17     53 -- let me read that again for the record.

18          Perry-2, undisputed votes, Elrod 75, Mahern

19     53, disputed votes, Mahern 2, and I show 4 no

20     votes having been tallied.

21          HONORABLE TODD ROKITA:  Thank you.

22          MR. BROOKS:  We withdraw.

23          HONORABLE TODD ROKITA:  Thank you.

24          Retally.

25          MR. KING:  Mr. Chairman, in Perry-2,
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1     Mr. Elrod received 75 votes, Mr. Mahern received

2     55 votes, the 2 disputed ballots become 0, and 4

3     no votes tallied by State Board of Accounts.

4          MR. SKOLNIK:  Perry-3.

5          Undisputed votes, Elrod 76, Mahern 63,

6     disputed votes, Mahern 2, and there were 2 no

7     votes tallied.

8          MR. BROOKS:  We withdraw.

9          HONORABLE TODD ROKITA:  Thank you.

10          Retally.

11          MR. KING:  In Perry-3, Mr. Elrod received

12     76 votes, Mr. Mahern received 65 votes -- that

13     was 65 votes -- the 2 disputed ballots reduced

14     to 0, and 2 no votes tallied by State Board of

15     Accounts.

16          MR. SKOLNIK:  Perry-4.

17          The tally that I have reflects undisputed

18     votes, Elrod 72, Mahern 57, there were no

19     disputed votes.

20          HONORABLE TODD ROKITA:  Looks like there

21     may be some question about that, or no?

22          MR. BROOKS:  No.

23          MR. WILLIAMS:  We had notation that the

24     whole precinct --

25          HONORABLE TODD ROKITA:  It was all
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1     disputed, Perry-4.

2          Retally one more time, please.

3          MR. KING:  Perry-4, Mr. Elrod received 72

4     votes, Mr. Mahern received 57 votes.

5          HONORABLE TODD ROKITA:  Thanks.

6          Next precinct.

7          MR. SKOLNIK:  Perry-13.

8          Undisputed votes, Elrod 116, Mahern 60,

9     disputed votes, Mahern 4, and I show 2 no votes

10     having been tallied.

11          MR. BROOKS:  We withdraw.

12          HONORABLE TODD ROKITA:  Thank you.

13          Retally.

14          MR. KING:  In Perry-13, Mr. Elrod received

15     116 votes, Mr. Mahern received 64 votes, the 4

16     disputed votes are reduced to 0, and 2 no votes

17     tallied by State Board of Accounts.

18          HONORABLE TODD ROKITA:  Thank you.

19          MR. SKOLNIK:  Perry-14.

20          Undisputed votes, Elrod 136, Mahern 44,

21     disputed votes, Mahern 4.

22          MR. BROOKS:  I would like to look at the

23     originals of Exhibit 9.

24          Can you tell me if No. 7 is an absentee?

25          MR. ROGINA:  Exhibit 7?
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1          MR. BROOKS:  Yeah.  Haven't seen that one

2     yet.  My exhibit 7 is not the same Exhibit 7

3     that they have.

4          HONORABLE TODD ROKITA:  Yes, sir,

5     Mr. Brooks.  What have we got?

6          MR. BROOKS:  I need to look for another

7     minute because the front of my Exhibit 7 is the

8     same as the front of theirs, but the back of my

9     Exhibit 7 is different.

10          HONORABLE TODD ROKITA:  Okay.  It may be

11     your copies.

12          MR. BROOKS:  State Board of Accounts,

13     they're claiming copy error.

14          We withdraw.

15          HONORABLE TODD ROKITA:  Thank you.

16          Retally.

17          MR. KING:  Mr. Chairman, in Perry-14,

18     Mr. Elrod received 136, Mr. Mahern received 48,

19     the 4 disputed ballots are reduced to 0.

20          MR. DELANEY:  Say that again, please.  I'm

21     sorry.

22          MR. KING:  Mr. Elrod received 136 votes,

23     Mr. Mahern received 48 votes.

24          MR. DELANEY:  Thank you.

25          MR. KING:  The 4 disputed ballots reduced
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1     to 0.

2          HONORABLE TODD ROKITA:  Next precinct.

3          MR. SKOLNIK:  Perry 32.

4          Undisputed votes, Elrod 112, Mahern 72,

5     disputed votes, Mahern 6, and 1 no vote has been

6     tallied.

7          MR. REUBEN:  Excuse me.  I beg your pardon.

8          HONORABLE TODD ROKITA:  Are you okay?

9          MR. REUBEN:  Yes, I'm sorry.

10          HONORABLE TODD ROKITA:  Mr. Brooks.

11          MR. BROOKS:  I thought Larry was helping me

12     argue for 113 like yesterday.

13          We withdraw.

14          HONORABLE TODD ROKITA:  Thank you.

15          Retally.

16          MR. KING:  Mr. Chairman, Perry 32 shows 112

17     votes for Mr. Elrod, 78 votes for Mr. Mahern, 6

18     disputed ballots now reduced to 0, and 1 no vote

19     tallied by State Board of Accounts.

20          Excuse me, I'm off on a line on that.  No,

21     no.

22          HONORABLE TODD ROKITA:  There's 1 no vote

23     from State Board of Accounts.

24          MR. KING:  Right, yeah.  Thank you.

25          HONORABLE TODD ROKITA:  Next precinct.
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1     Everyone agree with that?

2          Anybody have any questions about Mr. King's

3     tally?

4          Okay.  Next precinct.

5          MR. SKOLNIK:  Perry-35.

6          Undisputed votes, Elrod 54, Mahern 42,

7     disputed votes, Mahern 7.

8          MR. BROOKS:  We withdraw.

9          HONORABLE TODD ROKITA:  Thank you.

10          Retally.

11          MR. KING:  Mr. Chairman, in Perry 35,

12     Mr. Elrod received 54 votes, Mr. Mahern received

13     45 votes, the 7 disputed ballots reduced to 0.

14          HONORABLE TODD ROKITA:  Thank you.

15          Next precinct.

16          MR. SKOLNIK:  Perry-36.

17          Undisputed votes, Elrod 107, Mahern 58,

18     disputed votes, Mahern 2, I show 5 no votes

19     having been tallied.

20          MR. BROOKS:  We withdraw.

21          HONORABLE TODD ROKITA:  Thank you.

22          Retally.

23          MR. KING:  Mr. Chairman, Perry-36, 107 for

24     Mr. Elrod, 60 Mr. Mahern, the 2 disputed ballots

25     reduced to 0, 5 no votes tallied by State Board
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1     of Accounts.

2          HONORABLE TODD ROKITA:  Next precinct.

3          MR. SKOLNIK:  Perry 50.

4          Undisputed votes, Elrod 108, Mahern 61,

5     disputed votes, Mahern 5, 1 no vote has been

6     tallied.

7          MR. BROOKS:  We withdraw.

8          HONORABLE TODD ROKITA:  Thank you.

9          Retally.

10          MR. KING:  In Perry-50, Mr. Elrod received

11     108 votes, Mr. Mahern received 66 votes, and the

12     5 disputed votes are reduced to 0, 1 no vote

13     tallied by State Board of Accounts.

14          HONORABLE TODD ROKITA:  Next precinct.

15          MR. SKOLNIK:  Perry 61.

16          Undisputed votes, Elrod 92, Mahern 47,

17     disputed ballots, Mahern 1, and 3 no votes were

18     tallied.

19          MR. BROOKS:  We withdraw.

20          HONORABLE TODD ROKITA:  Retally.  Thank

21     you.

22          MR. KING:  In Perry 61, Mr. Elrod received

23     92, Mr. Mahern received 48, the 1 disputed

24     ballot is reduced to 0, 3 no votes tallied by

25     State Board of Accounts.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 885

1          HONORABLE TODD ROKITA:  Thank you.

2          Next precinct.

3          MR. SKOLNIK:  Perry 64.

4          I show no disputed votes there.  Undisputed

5     votes, Elrod 41, Mahern 21, and 1 no vote.

6          MR. KING:  I can repeat it.

7          Mr. Chairman, in Perry-64 again, that is 41

8     votes for Mr. Elrod, 21 votes for Mr. Mahern, 1

9     no vote tallied by State Board of Accounts.

10          HONORABLE TODD ROKITA:  Thank you.

11          Next precinct.

12          MR. SKOLNIK:  Perry 26-1.

13          Undisputed votes, Elrod 36, Mahern 34,

14     disputed votes, Mahern 6.

15          MR. BROOKS:  Withdraw.

16          HONORABLE TODD ROKITA:  Thank you.

17          Retally.

18          MR. KING:  Mr. Chairman, in Perry 26-1

19     Mr. Elrod receives 36 votes, Mr. Mahern received

20     40 votes, the 6 disputed votes are reduced to 0.

21          MR. SKOLNIK:  Perry 26-2.

22          Undisputed votes, Elrod 55, Mahern 48,

23     disputed votes, Mahern 5.

24          MR. BROOKS:  We withdraw.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Retally.

2          MR. KING:  Mr. Chairman, Perry 26-2,

3     Mr. Elrod 55 votes, Mr. Mahern received 53

4     votes, the 5 disputed ballots are reduced to 0.

5          HONORABLE TODD ROKITA:  Next precinct.

6          MR. SKOLNIK:  Perry 26-3.

7          Undisputed votes, Elrod 24, Mahern 14,

8     disputed votes, Mahern 4.

9          MR. BROOKS:  We withdraw.

10          HONORABLE TODD ROKITA:  Thank you.

11          Retally.

12          MR. KING:  In Perry 26-3, Mr. Elrod

13     received 24 votes, Mr. Mahern received 18 votes,

14     the 4 disputed ballots are reduced to 0.

15          HONORABLE TODD ROKITA:  Thank you.

16          MR. SKOLNIK:  Perry 26-5.

17          Undisputed votes, Elrod 168, Mahern 78,

18     disputed ballots, Mahern 3.

19          MR. BROOKS:  Withdraw.

20          HONORABLE TODD ROKITA:  Thank you.

21          Retally.

22          MR. KING:  In 26-5, Mr. Elrod received 168

23     votes, Mr. Mahern received 81 votes, the 3

24     disputed ballots are reduced to 0.

25          HONORABLE TODD ROKITA:  Next precinct.
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1          MR. SKOLNIK:  Perry 26-7.

2          Undisputed votes, Elrod 20, Mahern 37,

3     disputed votes, 2 for Mahern.

4          MR. BROOKS:  May I ask the State Board of

5     Accounts to tell me whether or not Exhibit 3 is

6     an absentee?

7          MR. REUBEN:  3?

8          MR. BROOKS:  Yes.  We withdraw.

9          HONORABLE TODD ROKITA:  Thank you.

10          Retally.

11          MR. KING:  In Perry 26-7, Mr. Elrod

12     received 20 votes, Mr. Mahern received 39 votes,

13     the 2 disputed ballots were reduced to 0.

14          HONORABLE TODD ROKITA:  Next precinct.

15          MR. SKOLNIK:  Perry 26-8.

16          Undisputed votes, Elrod 11, Mahern 2.  I

17     show no disputed votes.

18          MR. KING:  Mr. Chairman, the tally in Perry

19     26-8 shows 11 votes for Mr. Elrod, 2 votes for

20     Mr. Mahern.

21          HONORABLE TODD ROKITA:  Thank you very

22     much.  That gets us through the precincts.

23          Thank you, gentlemen, both, for your time.

24     Thanks to the respondent for so efficiently

25     getting through that.
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1          Where are we now, Mr. Recount Director?

2          MR. SKOLNIK:  Mr. Chairman, after the

3     Commission has completed its count, which I

4     believe it has done, the Commission is required,

5     under Section 25 of the guidelines, to adjust

6     accordingly the tallies that have been certified

7     by the State Board of Accounts, and to resolve

8     any other issues raised in the recount.

9          Of course, we also -- I would point out we

10     also -- the contest is still pending.

11          HONORABLE TODD ROKITA:  Understood.  How

12     much time do you need to -- do you need any time

13     to square with the State Board of Accounts'

14     tally?

15          MR. SKOLNIK:  I would like to take a short

16     recess here to make sure everybody here is on

17     accord, as far as numbers, so we can provide an

18     adjusted count.

19          HONORABLE TODD ROKITA:  Counsel, how much

20     time?

21          MR. KING:  It's taken, Mr. Chairman, about

22     a half hour.

23          MR. DURNIL:  Do you think a half hour is

24     not enough, too much?  You can do it in a half

25     hour?
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1          MR. KING:  I'm sorry, Mr. Chairman, I was

2     going to suggest that the counsel to the

3     Commission can then work with the director to

4     confirm the tally.

5          HONORABLE TODD ROKITA:  Okay.  Parties have

6     questions?

7          MR. REUBEN:  Yes, sir.  Just a point of

8     personal consideration, I suppose.  I really

9     don't like making this request.  However, I feel

10     like I need to.

11          I do appreciate we all want this thing over

12     with and such, and we probably can get it over

13     with tonight.  However, my 93-year-old mother

14     was taken to St. Vincent a little while ago by

15     ambulance.  She's having some problems that I

16     think I need to be there.

17          And I appreciate the fact we all want to

18     move forward.  I don't have co-counsel.  I would

19     ask your indulgence to recess for the day,

20     reconvene tomorrow at 8:30, whatever time you

21     want to, but I feel a need to exit myself.

22          MR. DURNIL:  We need to come up with a

23     tally.

24          MR. REUBEN:  That you can do without me.

25     That you can do during the recess.  I can be
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1     informed of it through the evening.

2          HONORABLE TODD ROKITA:  You don't think

3     there's any legal arguments to be made?

4          MR. REUBEN:  No.  There are no legal

5     arguments.

6          HONORABLE TODD ROKITA:  Your main concern

7     is we not start the contest.

8          MR. REUBEN:  I ask that we adjourn for

9     recess.  We start the proceedings tomorrow

10     morning.

11          I am sorry to do this, but I feel a

12     personal obligation to go see Sara.

13          MR. DELANEY:  As the chairman knows, I

14     cannot be here tomorrow morning.  We were

15     planning on starting at 1:00.

16          HONORABLE TODD ROKITA:  That's the

17     schedule.

18          MR. DURNIL:  We have the witnesses for the

19     other district coming at 1:00?

20          MR. BOCK:  Yeah, but we'll have to call

21     them.  We'll make every effort to reach them and

22     tell them that the hearing will start -- and I

23     assume that it won't -- that the House District

24     31 hearing will not start until a subsequent

25     day, we determine what day that might be.
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1          HONORABLE TODD ROKITA:  It will be

2     Saturday.  If he gets the recount done

3     tomorrow -- no.  Recount would start Saturday.

4          MR. BOCK:  Just for the record, I know we

5     kind of informally discussed this, and maybe the

6     recount director can check with Mr. Groth.

7     Mr. Groth and I have spoken about House District

8     31, and he has withdrawn his contest.  It is

9     only a recount.  And we both believe that it

10     doesn't involve as many issues as Marion County.

11     Even if it took two days, if we did it on Monday

12     and Tuesday, we'd still get in under the

13     statutory guideline.

14          MR. DURNIL:  Statutory prior to the 20th.

15     Means it has to be done the 19th.  I'm gone at

16     noon on the 19th, so we better make it at 8:30

17     Saturday morning.

18          MR. BOCK:  All right.

19          HONORABLE TODD ROKITA:  Does Mr. Elrod have

20     a response to Mr. Reuben's request?

21          MR. BROOKS:  At the moment, I'm just so

22     stunned at the thought of my not being here

23     until 1:00 and having a little free time.  I

24     hardly know what to say.

25          I certainly want to be respectful of
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1     Mr. Reuben's personal situation.

2          HONORABLE TODD ROKITA:  I appreciate that,

3     too.

4          MR. REUBEN:  I am sorry.

5          HONORABLE TODD ROKITA:  You have no

6     problems as long as we don't start the contest.

7          MR. REUBEN:  Yes, all administrative now.

8          HONORABLE TODD ROKITA:  I would like to get

9     the tally in tonight, have these guys get this

10     part of the work finished.

11          Take a recess for a half hour, come back,

12     get the tally in, start the contest tomorrow at

13     1:00 p.m.

14          MR. SKOLNIK:  Mr. Chairman, just to be on

15     the safe side, I should inform everybody that

16     unfortunately the conference center is so busy,

17     this room is scheduled to be occupied by another

18     group like 8:00 to 1:00, so it may conceivably

19     be 1:15, 1:20, something like that, maybe even

20     1:30 by the time we actually get it set up.

21          I think it would be good to be here at

22     1:00.

23          MS. ROBERTSON:  We'll be back in this room?

24          MR. SKOLNIK:  Back in this room.  For all

25     we know, they're going to depart the room at
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1     noon or something, so there could be a short

2     delay.  But I prefer to get everybody here at

3     1:00 so we can start promptly.

4          HONORABLE TODD ROKITA:  Thank you.

5          We'll stay in recess until 6:45.

6          (A recess was taken.)

7          HONORABLE TODD ROKITA:  Coming back to

8     order.

9          Longest half hour I've ever had.

10          MR. SKOLNIK:  Sorry.

11          HONORABLE TODD ROKITA:  That's all right.

12     Take your time and get it right.

13          At this time, I'll turn the Commission

14     floor over to Brad Skolnik to make our report.

15          MR. SKOLNIK:  Thank you, Mr. Chairman.

16          It's my understanding the Commission has

17     now completed its count in connection with the

18     recount portion of this matter.  And pursuant to

19     Section 25, the Commission is required, I

20     believe, to adjust accordingly its tallies after

21     consultation with counsel and the State Board of

22     Accounts.

23          The tally that I have here is reflected and

24     has been handed out to the Commission and to the

25     parties, reflects in the race for House District
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1     97, the undisputed votes, Elrod 4,454, Mahern

2     4,446.  The invalid ballots tallied, Elrod 6,

3     Mahern 9.  There were 6 invalid no votes.  And

4     the total number of no votes that have been

5     tallied are 121.

6          HONORABLE TODD ROKITA:  Thank you.

7          Does the State Board of Accounts have

8     anything to add to that report at this time?

9          MR. WILLIAMS:  No.

10          HONORABLE TODD ROKITA:  Thank you.

11          Any questions by Commission members?

12          Hearing none, Counsel, what's the next

13     step?  Do we have to certify it?

14          MR. KING:  Mr. Chairman, there is one

15     additional step under the guidelines, I believe,

16     and that is for the recount director to report

17     on whether there are any further outstanding

18     disputes with regard to ballots that have not

19     been presented by the other side.

20          MR. SKOLNIK:  Counsel, is correct on that.

21          I am unaware that there are outstanding

22     disputed ballots that have not been addressed by

23     this Commission.

24          MR. DURNIL:  You mean to say there are no?

25          MR. SKOLNIK:  There are no.
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1          HONORABLE TODD ROKITA:  Okay.  Thank you.

2          I think that's it for this matter.

3          Do we need a motion for anything?

4          MR. KING:  To accept.

5          MR. DURNIL:  I move that we accept the

6     tally.

7          HONORABLE TODD ROKITA:  Second.

8          Any discussion?

9          Hearing none, all in favor.

10          MR. DURNIL:  Aye.

11          MR. DELANEY:  Aye.

12          HONORABLE TODD ROKITA:  Aye.

13          Unanimously.

14          This is done.

15          MR. DELANEY:  Until 1:00.

16          MR. DURNIL:  How is this all preserved to

17     view it in the future in case somebody wants to

18     go to court?

19          MR. DELANEY:  Maybe we should sign it.

20          MR. KING:  The election division will

21     certify it to us.  We do a report.

22          MS. ROBERTSON:  Also, the State Board of

23     Accounts will do a report.

24          HONORABLE TODD ROKITA:  You're going to do

25     another report similar to the one you gave us
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1     before the recount started?

2          MR. ROGINA:  Yes, sir.

3          HONORABLE TODD ROKITA:  I'm not ordering.

4     You don't have to do it for tomorrow.

5          MR. SKOLNIK:  Mr. Chairman, it's my

6     understanding that the Commission is recessing

7     until tomorrow at 1:00 p.m.

8          HONORABLE TODD ROKITA:  Yes, unless you

9     have any other business for us right now.

10          MR. SKOLNIK:  I will also note for purposes

11     of the record that all of the ballots and

12     election materials for House District 97 and

13     House District 31 have been removed from the

14     room by the state police and have been secured

15     by the state police.

16          HONORABLE TODD ROKITA:  Okay.  We're in

17     recess until 1:00 p.m. tomorrow in this room.

18          Thank you very much.

19          MR. SKOLNIK:  Thank you.

20          (Thereupon, the hearing was adjourned at

21     7:25 p.m.)

22

23

24

25
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1          (Thereupon, the hearing was reconvened on

2     Friday, December 15, 2006, at 1:00 p.m.)

3          HONORABLE TODD ROKITA:  Thank you very

4     much.  I call the meeting to order.  Note that

5     in District 69 -- no, there's some business

6     before this Commission.

7          There's been a joint dismissal filed in

8     that recount and contest, and I'll turn it over

9     to recount director now to explain how he wants

10     to handle that.

11          MR. SKOLNIK:  Mr. Chairman, thank you very

12     much.

13          As the Chairman noted, there has been a

14     motion to dismiss the recount and contest filed

15     by the petitioner.  In addition, there has been

16     a motion to join in the motion to dismiss that

17     has been filed by the respondent in this matter.

18          I, therefore, believe that this matter

19     is -- it is appropriate at this time, I would

20     think, for the chair to entertain a motion to

21     formally dismiss the recount and contest

22     proceedings in the House District 69 matter.

23          HONORABLE TODD ROKITA:  Which is Bright and

24     Cheatham.

25          MR. DELANEY:  So moved.
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1          HONORABLE TODD ROKITA:  Second?  I'll

2     second.  Discussion.

3          No discussion?  All in favor.

4          MR. DURNIL:  Aye.

5          MR. DELANEY:  Aye.

6          HONORABLE TODD ROKITA:  Aye.

7          Hearing no opposed, so moved unanimously.

8          So the Bright/Cheatham race is settled as

9     far as the Recount Commission is concerned.

10          MR. SKOLNIK:  That is correct.  And

11     yesterday I formally issued an order rescinding

12     the impoundment order in that matter, even in

13     advance of this Commission's action today,

14     because of the fact that there are, I believe,

15     two or three local county recount matters

16     pending there.  It's important for the local

17     officials to begin their work.

18          HONORABLE TODD ROKITA:  Thank you very

19     much.

20          I would also like to bring to the

21     Commission's attention the schedule for the U.S.

22     Senate recount, the Lugar/Osborn race.

23          State Board of Accounts, I think, told the

24     recount director -- why don't you give a report.

25          MR. SKOLNIK:  Yes, Mr. Chairman.  It is our
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1     intention to begin the formal recount and

2     tallying process in the U.S. Senate matter on

3     Monday morning.  There are three precincts which

4     a recount has been requested -- for which a

5     recount has been requested in Porter County.

6     There is one precinct in La Porte County and

7     three precincts in St. Joseph County.

8          Those three counties we anticipate, or at

9     least hope that we will be able to finish the

10     recount process there on Monday.  And then on

11     Tuesday it is our intention to recount the three

12     precincts in Howard County, for which the

13     Commissioners have requested a recount.

14          Assuming things go smoothly, which is

15     always a big assumption in connection with

16     recounts, I would therefore hope that by the end

17     of the day on Tuesday, that the recounting -- or

18     the tallying by the State Board of Accounts will

19     have been completed.

20          HONORABLE TODD ROKITA:  Thank you very

21     much.

22          Thanks to the State Board of Accounts.  You

23     continue to troop along, I appreciate that very

24     much.

25          If that's accurate, you don't run into any
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1     snags, there's a possibility we may get done

2     before Christmas here, so that will be good.

3          The Commissioner's and I talked during the

4     recess, and next Friday, at 2:00 and onwards,

5     looks like it would be a good time for the three

6     of us to meet to conduct a hearing on any

7     disputed ballots or other matters regarding the

8     Lugar/Osborn recount.  So if you with properly

9     notice that, Mr. Skolnik, our meeting time.

10          MR. SKOLNIK:  Mr. Chairman, we will do

11     that.  We will keep the parties apprised.

12          Assuming there are no unanticipated bubbles

13     or problems that crop up in the counting process

14     in the U.S. Senate matter, I anticipate, based

15     on my conversation with State Board of Accounts,

16     that we would be prepared to conduct a recount

17     hearing on Friday afternoon.

18          I will certainly keep the Commission

19     members apprised of any potential problems or

20     changes that may occur, but I think that's a

21     very doable schedule, and I will work with

22     Mr. Maxwell in terms of making sure that we're

23     able to reserve a room and that notice is issued

24     in a timely manner.

25          HONORABLE TODD ROKITA:  Thank you.
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1          Any other business, Mr. Skolnik?

2          MR. SKOLNIK:  Not at this time,

3     Mr. Chairman.

4          I note in the race before us, it doesn't

5     appear that we have the other party here, so

6     what's the pleasure with the Commissioners?

7          MR. DELANEY:  Recalendar the 31.  You set a

8     time for that, District 31?

9          HONORABLE TODD ROKITA:  We're going to wait

10     until -- that one is starting tomorrow, let's

11     wait and see how we go today.  One of the

12     parties in that recount during the recess, I

13     think Mr. Bock's representing them, indicated if

14     it gets to 5:00 or 6:00 tonight, hopefully we'll

15     have the matter done by then.  If it's not done

16     by then, I don't want to presuppose that.

17          But if District 31 is not going to start at

18     8:30 a.m. tomorrow, that we give counsel time to

19     notify his witnesses so that we get a better

20     estimation of when it will start, so that

21     they're not all here early on Saturday morning

22     coming from Blackford and other counties.

23          MR. DELANEY:  The current plan is 8:30?

24          HONORABLE TODD ROKITA:  Yes.

25          MR. SKOLNIK:  And I've advised counsel for
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1     petition, Mr. Groth, that based on the projected

2     schedule, we anticipate starting tomorrow

3     morning District 31, and I'll keep him apprised

4     throughout the afternoon with the progress we're

5     making here today.

6          HONORABLE TODD ROKITA:  Great.  Thank you

7     very much.

8          MR. DELANEY:  Mr. Mahern, how are we doing

9     or arrival time for Mr. Reuben and his team?

10          MR. MAHERN:  Mr. Reuben is solo.

11          MR. DELANEY:  There he is.  Speaking of the

12     devil.

13          MR. REUBEN:  I apologize.

14          HONORABLE TODD ROKITA:  Okay. Mr. Skolnik,

15     I think we're able to proceed.

16          What's next on our agenda?

17          MR. SKOLNIK:  Mr. Chairman, it's my

18     understanding that the recount has been

19     concluded and completed in this matter.

20          It appears that the next matter to be taken

21     up in connection with this proceeding is the

22     contest proceeding that has been filed by the

23     petitioner.

24          HONORABLE TODD ROKITA:  There's a motion

25     to --
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1          MR. SKOLNIK:  I would notice that there is

2     also a motion to dismiss a contest that has been

3     filed by the respondent.

4          According to the recount guide -- according

5     to the statute, that matter, I believe -- and I

6     defer to counsel's opinion, but I believe that

7     is a matter that can be dealt with before

8     proceeding further with the petitioner's

9     contest.

10          HONORABLE TODD ROKITA:  I would agree.

11          MR. DELANEY:  Is that the one we saw some

12     time back?

13          MS. ROBERTSON:  It was filed December 11th.

14          HONORABLE TODD ROKITA:  Also on

15     December 11th, there was a brief in support of

16     that.

17          This is petitioner's brief.  There should

18     be a respondent's brief also.

19          Commissioners, the way we have usually

20     handled these kinds of motions is to give each

21     side equal time to make a little bit of an oral

22     argument before we discuss the matter and make a

23     ruling.

24          Propose any different structure today?

25     Hearing none, I read the briefs.  It seems if we
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1     gave each side no more than 10 minutes before we

2     ask questions and made a ruling, that would be

3     sufficient.

4          Is everyone okay with that?  Okay.

5          It's your motion, Mr. Brooks.  Good

6     afternoon, by the way.

7          MR. BROOKS:  I've lost track of time.  Is

8     it light out?

9          Mr. Chairman, having sat through several

10     days of the recount now and keenly noting some

11     of the trending, it is my guess that regardless

12     of the fact that we strongly believe that the

13     reasons for dismissal are strong, that the

14     Commission is probably going to be inclined to

15     hear the evidence in any event.

16          So I would be willing to trade a

17     five-minute opening statement to frame the

18     issue, before we start the contest, in exchange

19     for my withdrawing my motion to dismiss.

20          HONORABLE TODD ROKITA:  To be honest with

21     you, we usually get through the contest part of

22     things, a little bit of opening statement to

23     both sides as well.

24          MR. BROOKS:  Well, then a trade will not be

25     necessary, and I will simply withdraw my motion
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1     so we can get on with the meat of things.

2          HONORABLE TODD ROKITA:  Withdraw.  Thank

3     you very much.

4          We will withdraw it then.  I don't see

5     anyone opposed to that.

6          We will move to the matter of the contest.

7     Director or Counsel, is there anything that the

8     Commissioners need to know before we start this

9     contest in terms of procedures, or rules, or

10     anything like that?

11          MR. SKOLNIK:  I'm not aware of any.

12          MR. KING:  Mr. Chairman, just at the end of

13     the process the usual ruling by the Commission

14     on the petitioner's contest will be necessary.

15          HONORABLE TODD ROKITA:  Okay.  Thank you.

16          This is on Mr. Mahern's contest?

17          MR. BROOKS:  Might I ask one procedural

18     issue, Mr. Chairman?

19          It's our view that if you look at the

20     petition, there are specific precincts with

21     specific categories of contest alleged.  So my

22     assumption is that unless there's a global issue

23     that applies to multiple precincts, my

24     assumption is that we would be going with these

25     on a precinct by precinct basis.
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1          Is that everyone else's understanding?

2          HONORABLE TODD ROKITA:  I just asked the

3     director and counsel if there were any

4     guidelines or rules with regard to that.

5          MS. ROBERTSON:  No.

6          HONORABLE TODD ROKITA:  Still getting the

7     shaking of the head.

8          MR. BROOKS:  Seems to me because there are

9     remedies available on a precinct by precinct

10     basis, and the petition requires naming of

11     specific precincts within designated statutory

12     categories, that that would be the way we would

13     proceed.

14          MR. DELANEY:  I think maybe the opening

15     statements will help us with that.

16          HONORABLE TODD ROKITA:  I was going to say

17     the same thing.

18          MR. KING:  Mr. Chairman, excuse me.  In my

19     review of Chapter 2 of the guidelines starting

20     on Section 20, the procedure referenced by

21     respondent that was followed during the recount

22     appears to be limited to the counting of votes

23     and not the determination of any contest that

24     are precinct specific.

25          HONORABLE TODD ROKITA:  Okay.  I appreciate
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1     your point.  I'm going to wait and hear opening

2     arguments.  Then if I believe a motion is

3     necessary, or one of the Commissioners do, they

4     can make a motion at that time before we

5     necessarily have to know whether we're going to

6     go precinct by precinct.

7          MR. BROOKS:  Thank you, Mr. Chairman.

8          HONORABLE TODD ROKITA:  Mr. Reuben, good

9     afternoon.

10          MR. REUBEN:  Good afternoon.  Again, I

11     apologize for being tardy.  I had to take my

12     cast off, couldn't get my sleeve over my jacket

13     today, sorry.

14          The petitioner brought a contest proceeding

15     before you recognizing that this is an unusual

16     proceeding, which is clearly statutorily

17     authorized, but seldom brought to this level.

18          The seriousness of what will be brought

19     before you is something we're not missing

20     either; that is, the allegations that bring this

21     contest petition under the grounds set forth in

22     contest statute are serious.  The remedies are

23     serious.  And we, again, recognize that as part

24     of our decision to have brought this petition.

25          Nonetheless, the grounds that we brought
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1     this under are provided for by statute in our

2     petition, which was filed with our recount

3     petition.  The grounds that we're primarily

4     going to bring to your attention deal with

5     several, again, particular issues.

6          One issue that permeates most of the

7     district, and is certainly in the precincts that

8     we have challenged in this contest, relate to

9     the precinct designation and the precinct

10     marking.

11          As a matter of some kind of history or

12     background here, at one point in time, as we

13     probably all recognize, before the technology

14     age which we find ourselves, each ballot had a

15     marking of a precinct.  Precinct Washington 7,

16     Precinct Center 17; it was marked on the ballot

17     and you could identify that ballot to that

18     particular precinct.

19          As we developed our newer technology and

20     newer machinery, ballots still were marked with

21     some kind of particular identification; that is,

22     you can take a look at any ballot and know where

23     that ballot was to be cast.

24          It is the position of the petitioner in

25     this contest that the statute, which requires
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1     precinct numbers or designation beyond the

2     ballots, has been violated by the current

3     ballot, as we will show you -- the ballots have

4     been brought before you throughout the recount.

5          There is Indiana Supreme Court case law

6     going back to 1984, which says very specifically

7     that the precinct marking, that is designation

8     of number, must be on ballot in order to

9     identify it.

10          Admittedly, that Schoffstall case, which I

11     referred to in my paper, and I'll refer to

12     later, is under old election law, old Title III.

13     However, the statute that Schoffstall refers to

14     in the present statute are virtually identical.

15     The same point is made.

16          In that case -- which is what we're

17     ultimately shooting at here.  In that case there

18     were no precinct designations, and the court

19     found that there had to be one.  In this case,

20     unlike Schoffstall where there are too few, here

21     there are too many.  You will see ballots that

22     are marked with 35, 40 precinct designations or

23     numbers on the ballot, and there is no way that

24     the ballot can be identified to a precinct.

25          And that's one of the safeguards the
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1     Supreme Court talked about in Schoffstall, a

2     ballot has to be identifiable to a precinct.

3          It is true that, for example, amongst that

4     35 or 40 precinct listings, a particular

5     precinct is identified, but that is not what the

6     principle of the law deals with.

7          The point of the law is that the ballot

8     must be identifiable to a particular precinct,

9     which with grouping as it is now, it cannot be

10     done.  That same ballot can be cast in Precinct

11     1, and Precinct 2, 3, 4, or 5.  It is the same

12     ballot, that's true.  But nonetheless, a ballot

13     has to be marked for purposes of knowing how

14     many people in that precinct, where you should

15     be voting.

16          We had question about that very issue

17     yesterday with people who had moved from one

18     precinct to another.  So the issue about

19     printing -- and what that means is one of the

20     main issues we'll bring before you.

21          In addition to that, the distribution of

22     ballots, which is also a contest issues, is very

23     much on the table.  In Precinct 30-1, we know

24     that from the evidence already before you, that

25     there were absentee ballots sent to persons in
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1     the nursing home which had the wrong designation

2     on it, wrong vote -- wrong race.  Those were

3     rejected by the machines, and they've now

4     disappeared -- or they're unaccounted for.

5          The point of that being that the whole

6     dominoes began to fall here when the county

7     clerk's office distributed the wrong ballots.

8     That is in the same contest section as is bad

9     marking, the bad printing error.

10          There is not a way here that this

11     Commission can determine who got the greater

12     number of votes given the fact, for example, in

13     30-1, we got 17 missing ballots.  We've got an

14     8-vote spread at the end of the recount.

15          The remedy, unfortunately, that the Supreme

16     Court said is "the remedy" and they were

17     apologetic as well in a 5-0 opinion, is that the

18     precincts must be -- I don't want to use the

19     word disenfranchised, because that's not what we

20     hope would happen -- there's a special election,

21     and that is what, unfortunately, as a result of

22     the errors made by the clerk's office is in play

23     here.

24          There are some other issues which I'll

25     bring to the floor as we go forward that fit the
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1     other categories in the contest, but those are

2     the two main ones that we are bringing before

3     you.

4          Thank you, Mr. Commissioners.

5          HONORABLE TODD ROKITA:  Thank you.

6          Mr. Elrod.

7          MR. BROOKS:  Thank you, Mr. Chairman.  We

8     would just like to start briefly with framing

9     what the proper issues are.  IC 3-12-11-3

10     subparagraph (b)4, there are --

11          HONORABLE TODD ROKITA:  3.12-11-3?

12          MR. BROOKS:  Contents of petition.

13          HONORABLE TODD ROKITA:  Okay.  Thank you.

14          MR. BROOKS:  There are five categories for

15     which a contest can be brought, three of them

16     are a mistake being made pertaining to the

17     printing or distribution of ballots.  And two

18     would be a mistake of programming the electronic

19     voting machine, the electronic voting machine

20     malfunctions.

21          The statute requires that in the petition,

22     each precinct for each of those categories be

23     listed.  And in fact, that is what Mr. Mahern

24     did in his petition.

25          There are the three that I mentioned, the
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1     mistake made during printing or distribution of

2     ballots, mistake occurred in the programming of

3     the electronic voting system, and an electronic

4     voting system malfunction.

5          The precincts to which those allegations

6     are connected are in the exhibits.  And I would

7     point out that there's only one precinct that is

8     listed in the catagory of a mistake made in the

9     printing or distribution of ballots, that being

10     Center 30-1.  That's probably the main point.

11          Because what we know from this petition is

12     what we can't talk about.  I think as we move

13     forward, we need to keep that in mind.  We can't

14     talk about the first section, which is

15     inapplicable, that is a person declared

16     nominated or elected does not comply with

17     specific statutory requirements, so forth.  Nor

18     can we consider the last one, which is a

19     deliberate act or series of actions occurred

20     making it impossible to determine the candidate

21     who received the highest number of votes.

22          We also know that the arguments within

23     those sections are limited by statute because it

24     requires listing the precincts, which of those

25     can be talked about.
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1          And as we move forward and narrow these

2     things down, I think it's important to remember

3     that all of the allegations have to be toward

4     making it impossible for you to determine the

5     number of votes cast.

6          If you look at 3-12-11-18, you know that

7     the allegations must be found to have occurred,

8     and that it makes it impossible to determine

9     which candidate received the highest number of

10     votes cast.  Not the highest number of votes

11     that might have been cast, could have been cast,

12     should have been cast, or Mr. Mahern wished

13     might have been cast.  It's the votes cast.

14          It's also important to note what the remedy

15     is.  Mr. Reuben referenced that it's a special

16     election.  But if you look at subsection (d),

17     and particularly paying attention to number 1,

18     you can hold a special election in a precinct in

19     which the ballots containing the printing

20     mistake or distributed by mistake were cast.

21          So that is the secondary standard that

22     continues to narrow it down.

23          MR. DELANEY:  Where's that?

24          MR. BROOKS:  IC 3-12-11-18.

25          MR. DELANEY:  Thank you.
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1          MR. BROOKS:  And the highest number of

2     votes cast standard, which I've talked about, is

3     in Subsection (c), but it's further defined in

4     Subsection (d), especially with respect to

5     mistakes in printing or distribution of ballots

6     because you can only hold a special election in

7     the precinct in which the distributed -- ballot

8     distribution mistakes were actually cast.

9          So that being said, obviously, if you have

10     had an opportunity to read our brief, you will

11     see that we don't believe any of the allegations

12     set forth in Mr. Reuben's brief rise to the

13     level of a special election.  It is deliberately

14     high standard and extraordinary remedy for good

15     reason.

16          Elections are not required to be perfect,

17     although one might argue that we would have all

18     been better off.  I think the fact of the matter

19     is, that if every election had to be perfect, we

20     wouldn't have any elected officials because no

21     election is perfect.  Full of people that are

22     part-time workers, do it once -- maybe three

23     times every four years, multiple people

24     involved, literally.  And as Mr. Chairman knows,

25     thousands of people are involved in an election
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1     in Marion County, for example.  So mistakes

2     happen.

3          I mean, you look at the remedies that the

4     statute provides, they deliberately leave room

5     for mistakes and other things so that the

6     process does not have to be perfect.

7          That's not the standard today, and as we

8     move forward, we simply ask that we keep in mind

9     what these standards are, that we listen to the

10     evidence in light of those standards, and take

11     evidence that can be probative to those

12     standards.

13          Thank you.

14          HONORABLE TODD ROKITA:  Thank you.

15          Start the contest, again, with Mr. Reuben.

16          There was a thought that we do this

17     precinct by precinct in case we do have to order

18     a special election.

19          Do the Commission members have a thought on

20     that; how we would like to proceed?

21          MR. DELANEY:  Maybe counsel can help us.

22     Mr. Reuben, you made a broad statement about the

23     improper identification, what, apparently, would

24     be every ballot in this contest, from my

25     observation.
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1          So we don't really need any evidence on

2     that, I don't think.  We all know on the back of

3     all these ballots they list multiple precincts.

4          I think we already can take "judicial

5     commission" notice of that fact.  I don't see a

6     need for evidence.

7          But on the specific precincts, is there

8     more than one precinct in which you suggest we

9     can't tell the result in that precinct?

10          MR. REUBEN:  Yes, sir.

11          MR. DELANEY:  How many of those are there?

12          MR. REUBEN:  Well, the Commission's records

13     will probably indicate this morning, the

14     challenges -- the precinct challenges that were

15     made at the SBA recount covered this issue.

16          MR. DELANEY:  How many of those?

17          MR. REUBEN:  I'm sorry, I don't have the

18     number.

19          MR. DELANEY:  Far less than 64.

20          MR. REUBEN:  Yes, sir.  There are 8 or 10.

21     And they happen primarily at the end of the

22     count in Perry and a couple other places.

23          MR. DELANEY:  So you propose to address

24     those precincts?

25          MR. REUBEN:  The issue is the same.  I will
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1     address those precincts.  But the issue is the

2     same with regard to the ballot.

3          MR. DELANEY:  In 64 precincts?

4          MR. REUBEN:  No, just the ones I

5     challenged.

6          MR. DELANEY:  All right.  Can't we take 30

7     seconds to see if in each of those precincts

8     there's more than one.  You only need to show us

9     one ballot for each of those precincts for us to

10     confirm that they all have a listing of multiple

11     precincts on the back, right?

12          MR. REUBEN:  Yes, sir.  We can certainly go

13     through 30-1, which is the big-ticket precinct

14     here, separately, with the understanding the

15     issue on the ballots is the same in each of the

16     precincts that I challenged.

17          MR. DELANEY:  Is there any dispute that in

18     every one of the precincts he challenged, that

19     on the back of the ballot there's not just one

20     precinct listed, but multiple?

21          MR. BROOKS:  The answer to your question,

22     we certainly acknowledge that there are multiple

23     precinct listings on the back of the ballots.

24     I've not gone through to see that each one is or

25     isn't.
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1          We're starting right off going beyond the

2     scope of this petition.  He's talking about 64

3     precincts with printing errors.  He only has one

4     listed in that catagory in his petition.

5          So he can talk about that issue in 30-1,

6     but not the rest of the 63 precincts he

7     continues to reference.

8          MR. REUBEN:  I never said anything about 63

9     other precincts.  I think that was a question

10     from the Commissioner.

11          MR. DELANEY:  I think you said 8 or 10.

12          MR. REUBEN:  Yes, sir.

13          MR. DELANEY:  Can we just stipulate --

14     forget whether he has standing to do it -- that

15     every one of these ballots in every one of these

16     precincts has multiple precincts listed on the

17     back, so we don't need evidence about that.

18          MR. BROOKS:  Yes, we acknowledge that.

19          MR. DELANEY:  So we just need to make a

20     ruling as to whether that would be a variant.

21          Is that fair?

22          MR. BROOKS:  It's okay with me.

23          MR. DELANEY:  Is that fair to you,

24     Mr. Reuben?

25          MR. REUBEN:  Yes, sir.
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1          MR. DELANEY:  All right.  I suggest we make

2     a ruling on that.

3          MR. REUBEN:  No, I do have other evidence

4     to produce that will go beyond the face of the

5     ballot to indicate the effect of the face of the

6     ballot.

7          MR. DELANEY:  Thank you.  I appreciate the

8     distinction.

9          HONORABLE TODD ROKITA:  Is there a motion?

10          MR. DELANEY:  He's suggesting that he wants

11     to prove what the effect of that is.

12          HONORABLE TODD ROKITA:  Okay.

13          MR. REUBEN:  Yes, sir.

14          MR. DELANEY:  I don't think they'll

15     stipulate to that.

16          MR. REUBEN:  I don't think so.

17          Mr. Brooks is very accommodating, but I do

18     not think he will stipulate to something like

19     that.

20          MR. DELANEY:  You have to fight that every

21     ballot has multiple precincts on the back.

22          MR. REUBEN:  Yes, sir.

23          MR. DELANEY:  I'm sorry, I tried to help.

24     I didn't know he was going to go the next step.

25          HONORABLE TODD ROKITA:  I got you.  I
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1     appreciate it.

2          Counsel had a comment to make.

3          MR. KING:  I think it's been largely

4     addressed, Mr. Chairman.

5          HONORABLE TODD ROKITA:  Thank you.

6          If I was following Mr. Brooks and

7     Mr. Elrod's comments, do I understand that we

8     are limited to what was petitioned for in terms

9     of precincts?

10          MR. BROOKS:  Absolutely.  It's a statutory

11     requirement.

12          The statute requires that you list each

13     specific precinct in each catagory.  That is in

14     3-12-11-3, Subsection (c) and (d), which I'll

15     read for you.  "If a petition stating that a

16     petitioner believes that a mistake described in

17     Subsections (b)4(b),(c) and (d), which are the

18     three that have been petitioned here, has

19     occurred, must identify each precinct in which,

20     (1), the ballots contained printing mistakes or

21     distributed by mistake were cast; (2), mistake

22     occurred in the programming of an electronic

23     voting system, (3), an electronic voting system

24     malfunction.  And (d) has the same requirement

25     if one was to allege an act or series of actions
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1     described in Subsection (e), which is a

2     deliberate act or a series acts.  That hasn't

3     been alleged, so it doesn't matter.

4          But the statute tells you, you've got to

5     list the precincts.  And in fact, in order to

6     comply with the statutory requirements for

7     petition, Mr. Reuben did that.

8          The only problem for him with this ballot

9     printing issue is he only listed one precinct,

10     and that's 30-11 -- 30-1, which is Exhibit B.

11          And any evidence with respect to other

12     precincts is outside the scope of this petition.

13          HONORABLE TODD ROKITA:  Okay.  Thank you.

14          Any comments by Commissioners?

15          MR. REUBEN:  May I respond?

16          HONORABLE TODD ROKITA:  Briefly, please.

17          MR. REUBEN:  Certainly.  If you also refer

18     to 3-12-11-7, it permits -- that statute permits

19     amendments to petitions or cross-petitions under

20     circumstances that would so warrant.

21          I certainly acknowledge what Mr. Brooks has

22     said, my petition only listed 30-1 -- listed

23     30-1 in the context of the contest in general.

24     Certainly it became known later, as we go into

25     the count by the State Board of Accounts, as --
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1     with regard to even recount issues as well, and

2     we move forward with those similarly.

3          If the Commission should rule that only

4     30-1 is the precinct in which I am standing to

5     go forward at this point, then I would ask the

6     Commission, under it's authority per 3-12-11-7,

7     to allow my petition to be amended.

8          There's no jeopardy to Mr. Brooks and his

9     client.  They know what the issues are.  They

10     know what their defenses are.  There's no

11     surprise.  There's nothing that's going to be,

12     again, prejudicial at that point, other than to

13     bring out what is the fact of this election.

14          We're trying to have -- again, there's no

15     such thing as a perfect election.  There's no

16     such thing as a perfect trial.

17          MR. DELANEY:  Can you tell us which

18     numbered precinct you would be adding if we were

19     to so amend?

20          MR. REUBEN:  If you would look, please,

21     at -- maybe an easy way to refer it, in the

22     State Board of Accounts records referred to as

23     "Tally of Ballots for Petitioner Precincts,"

24     which is the little blue notebooks.

25          The second column has a listing of those,
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1     the word "yes" refers to the entire precinct

2     being challenged, and those challenges were

3     mine.

4          MR. DELANEY:  Okay.  So there's 21 of them.

5          MR. REUBEN:  Yes, sir.

6          MR. BROOKS:  Those are recount challenges,

7     not contest challenges.

8          So I'm trying to make sure I understand

9     what Mr. Reuben is suggesting, because he's

10     suggesting that he wants to now, after the start

11     of this proceeding, amend his petition to

12     include the precincts that were yessed by them,

13     then I'm happy to address that.

14          But if he's suggesting that he already has

15     done that by virtue of a recount petition and

16     process, then that is absolutely wrong.

17          MR. REUBEN:  Mr. Delaney's question was

18     which precincts was I suggesting.

19          MR. DELANEY:  Suggesting, yeah.  I'm not

20     asking whether he's right or wrong.  I'm asking

21     what he wants us to do.

22          MR. BROOKS:  I want to make sure that

23     there's not a contention that these precincts

24     were asserted for contest during the recount

25     proceeding.  If he is simply using the word yes
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1     to identify how he wants to now amend, I'm happy

2     to respond to that.

3          MR. REUBEN:  My use of the word yes in

4     that -- their use of the word yes following my

5     challenge to those precincts wasn't made with

6     any particular objections.

7          We all know when those things are objected

8     to, there's generally a silence or some kind of

9     indication that may or may not be accurate.

10          MR. DELANEY:  You're saying that's the list

11     from the State Board of Accounts in

12     approximately 20 precincts.

13          MR. REUBEN:  Yes, sir, I am.

14          MR. DELANEY:  Is there any different

15     evidence as to any particular one, other than

16     would be to 30-1?

17          MR. REUBEN:  No, sir, there is not.

18          MR. DELANEY:  So why don't we just make

19     this easy and prove what evidence there is on

20     30-1.  How this problem of multiple precincts

21     causes a problem, then we don't have to worry

22     about whether it causes it in 20 or 30, let's

23     see what it did in this one.

24          Does that make sense?

25          MR. REUBEN:  Yes, sir.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 926

1          HONORABLE TODD ROKITA:  Start there.

2          MR. DELANEY:  We may decide we don't need

3     to hear anymore, amending or not amending.

4          HONORABLE TODD ROKITA:  I have no problem

5     with going forward with 30-001.

6          MR. DELANEY:  That's fine.

7          HONORABLE TODD ROKITA:  I'm sorry.  Are you

8     all right?

9          MR. DURNIL:  I'm fine.  Were you coming up

10     here to hear me better?

11          MR. REUBEN:  No, I didn't hear you, sir.  I

12     wanted make sure it got on the record.

13          You and I have been involved in too many

14     recounts together, Mr. Durnil.

15          HONORABLE TODD ROKITA:  Okay, Mr. Reuben

16     and Mr. Mahern, fire away.

17          MR. REUBEN:  I would like to hand the

18     Commission -- the document exhibit which I've

19     just given to you has, as you'll note on the

20     index page on the top, reference to certain

21     exhibits, all of which are already in the

22     Commission's evidence of the recount itself.

23          These are documents which go directly to

24     explain the position of the petitioner with

25     regard to 30-1 and the ballot issue we have at
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1     issue there.

2          Having said that, I would like to call to

3     testify -- and I'm sure she loves being here to

4     do this, Jennifer Handlon.

5                  JENNIFER HANDLON,

6 having been duly sworn to tell the truth, the whole

7 truth, and nothing but the truth relating to said

8 matter was examined and testified as follows:

9

10 DIRECT EXAMINATION,

11     QUESTIONS BY MR. LAWRENCE REUBEN:

12

13          HONORABLE TODD ROKITA:  Ms. Handlon, thank

14     you for being here today.

15          What Mr. Reuben, before I talk to

16     Ms. Handlon, what's her title again?  What role

17     is she playing?

18          MR. REUBEN:  I'll be happy to get her to

19     identify her title, which I think is probably

20     proper.

21          HONORABLE TODD ROKITA:  Well, Jennifer,

22     thank you for being here.  Todd Rokita, the

23     Chair of the Commission.  This is Gordon Durnil

24     and Ed Delaney.

25          Whatever we're discussing here today, I'm
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1     sure it's not directly about you or your

2     performance or anything like that.

3          We are here to determine who had the

4     highest number of votes in this House District,

5     and your participation here today is

6     appreciated.

7          Mr. Reuben is going to ask you a few

8     questions.  You may be asked questions by the

9     other side as well.

10          THE WITNESS:  Okay.

11          HONORABLE TODD ROKITA:  And you are under

12     oath.

13 Q   Jennifer, thank you very much for being here.  I

14     know you had been planning to take this

15     afternoon off, right?

16 A   I was, yes.

17 Q   I doubly appreciate your time.

18          Will you tell the Commission, please, what

19     your title is now with the Marion County

20     Election Board?

21 A   I'm the administrator of the Marion County

22     Election Board, and I have been since May of

23     '06.

24 Q   In that capacity, are you familiar with the

25     materials and procedures of the election board?
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1 A   I am.

2 Q   And now you said you were the administrator in

3     this general election last month, correct?

4 A   Correct.

5 Q   I would like to hand you, please, Ms. Handlon, a

6     document, which I'm not sure how we've marked

7     this before, this document is a ballot from the

8     election last month.

9          Is that correct?

10 A   Correct.

11 Q   Have you seen this particular document before?

12          Forgetting the marking on it and how the

13     person voted or didn't vote.

14          Are you familiar with this ballot?

15 A   Yes.

16 Q   Have you seen many of these in blank form before

17     the election?

18 A   Oh, yes.

19 Q   You've seen a few after the election and during

20     the recount and canvassing and all that.

21          Is that correct?

22 A   Correct.

23 Q   Ms. Handlon, I would ask you, please, to turn to

24     the backside of the document.

25 A   Okay.
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1 Q   Do you see listed there precinct designations?

2 A   Yes.

3 Q   Can you tell me how many?

4          MR. BROOKS:  Before we get any further, do

5     you have a copy of whatever it is she is looking

6     at?

7          MR. REUBEN:  I gave it to you.  Right here.

8          MR. SKOLNIK:  Mr. Chairman, just so that we

9     keep the record here intact, should that be --

10     the question I have is whether that should be

11     marked.

12          MR. REUBEN:  Yes, we've got to mark them

13     somehow.

14          MR. DELANEY:  Contest 1, how's that?

15          MR. REUBEN:  Contest Petitioner's 1.

16          (Contest Petitioner's Exhibit 1 was marked

17     for identification.)

18          HONORABLE TODD ROKITA:  Proposed Contest

19     Petitioner's.  You haven't admitted it.

20          MR. SKOLNIK:  I want to make sure the

21     record's straight.

22          HONORABLE TODD ROKITA:  I'll ask the

23     recount director to keep track of that.

24          Thanks for speaking up.

25          MR. SKOLNIK:  I'm glad I spoke up.
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1 Q   Can you tell the Commission, please,

2     Ms. Handlon, how many precinct designations

3     there are on this particular exhibit you have

4     before you.

5 A   There are 17.

6 Q   Do you know where those 17 precincts are

7     located, physically?

8 A   From what I can see on the back of that, they're

9     in Perry Township.

10 Q   Can you tell the Commission, from looking at

11     this ballot, and looking at this ballot only,

12     where this ballot should have been cast?

13 A   No.

14 Q   Is there any coding on here?

15          Are you familiar with the ESS coding?

16 A   Uh-huh -- yes.

17 Q   Do I understand your testimony is that from

18     looking at the back of this ballot, with however

19     many precincts are on there, you cannot tell

20     this Commission where this ballot would have

21     been cast?

22 A   Correct.

23 Q   Can you tell the Commission, Ms. Handlon,

24     whether or not there are other ballots similar

25     to this which have other multiple precinct
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1     designations on them?

2 A   Yes.

3 Q   There are such?

4 A   Yes.

5 Q   Could you approximate for the Commission how

6     many other multiple listings there are, such as

7     there are on the document you're looking at?

8 A   We had 64 ballot styles this past general

9     election.

10 Q   And those 64 ballot styles, do they all have

11     multiple precincts on them?

12 A   Most, yes.

13 Q   And the "most" you're referring to, there was no

14     way to identify in what precincts each one of

15     those ballots would have been cast; is that

16     correct?

17 A   There's no way to identify which actual precinct

18     a ballot was cast.

19          MR. REUBEN:  Thank you.  That's all I have.

20          HONORABLE TODD ROKITA:  Thank you.

21          Cross.

22 CROSS-EXAMINATION,

23     QUESTIONS BY MR. DAVID BROOKS:

24 Q   Ms. Handlon, when you indicated earlier that you

25     couldn't tell where this particular ballot was
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1     cast, would it be fair to say that it should

2     have been cast in one of the precincts listed on

3     the back?

4 A   Correct.

5 Q   And if you look to the bottom, there are clerks'

6     initials.  So if you wanted to identify that

7     ballot from something other than this list, you

8     could find out who the clerks were and identify

9     what precinct, right?

10 A   Correct.

11 Q   So, for example, with respect to -- if I had

12     voted in Ward 26 Precinct 1, could you tell me

13     whether the precinct number designation in

14     Precinct 26-1 is on this ballot?

15 A   Yes, it is.

16          MR. BROOKS:  I don't have any more

17     questions.

18  REDIRECT EXAMINATION,

19     QUESTIONS BY MR. LAWRENCE REUBEN:

20 Q   Just to be clear, Ms. Handlon.  From the listing

21     on the back of the ballot you're looking at, you

22     can't tell whether this ballot should have been

23     cast or was cast in 26-1 or Perry Township 64,

24     can you?

25 A   I cannot.
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1          MR. REUBEN:  Thank you.

2 RECROSS-EXAMINATION,

3     QUESTIONS BY MR. DAVID BROOKS:

4 Q   If the ballot is attempted to be cast in a

5     precinct other than the ones listed, what

6     happens?

7 A   If it's listed on the back this same style, it

8     would still be ran through the machine.

9 Q   No, I mean this ballot form was tried to be run

10     through the M-100 machine in a precinct that's

11     not listed here.

12 A   Then it would say that that sequence doesn't go

13     with that ballot card.

14 Q   So you can't vote --

15 A   In the M-100.

16 Q   So you can't vote this ballot in a precinct

17     other than one designated on the back, correct?

18 A   Correct.

19  FURTHER REDIRECT EXAMINATION,

20     QUESTIONS BY MR. LAWRENCE REUBEN:

21

22 Q   But this ballot could have been cast in any one

23     of 17 precincts.

24          Is that not correct?

25 A   That's correct.
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1 Q   You can't tell which one, can you?

2 A   I cannot just by looking at the ballot, no.

3          MR. REUBEN:  Thank you very much.

4          HONORABLE TODD ROKITA:  Thank you,

5     Ms. Handlon.

6          MR. REUBEN:  We're prepared -- with regard

7     to that one issue, that's all there is.

8          If the Commission would request or require

9     me to go forward with other 30-1 issues, I can

10     certainly do that now, whatever your --

11          MR. DELANEY:  You're suggesting we set

12     aside the more obvious issue about 30-1 and

13     stick strictly with this printing issue?

14          MR. REUBEN:  Either way is fine with me.

15          MR. DELANEY:  I suggest that what we can do

16     is vote -- if the rest of the Commission agrees,

17     we can vote on whether the fact alone that there

18     are multiple listings on the back of the ballots

19     precludes it.

20          We can vote as to this one precinct, and if

21     it became pertinent, we can decide whether or

22     not to go to the other one, you two are debating

23     whether you appeal on it.

24          MR. REUBEN:  If that's what your decision

25     is, I think probably Mr. Brooks and I would like
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1     to be heard for five minutes.

2          MR. DELANEY:  Am I making sense?

3          HONORABLE TODD ROKITA:  Mr. Durnil?

4          MR. DELANEY:  Is it all right with you?

5          MR. DURNIL:  I'm sorry?

6          MR. DELANEY:  I'm saying let's just vote on

7     this one narrow issue, on this one precinct, and

8     not worry about whether we need to amend until

9     we see what we do.

10          HONORABLE TODD ROKITA:  That's fine with

11     both my Commissioners, that's what we'll do.

12          Entertain a motion.

13          MR. DELANEY:  They were going to talk a

14     couple minutes.

15          HONORABLE TODD ROKITA:  Petitioner a couple

16     minutes.

17          MR. REUBEN:  Thank you very much.  This

18     will just take a moment.  Part of this is my

19     opening remarks.

20          The evidence now is one step further than

21     just the ballot itself.  We all can see the

22     ballot had multiple precincts, this one had 17

23     precincts, the witness testified that this was

24     commonplace throughout the county in this last

25     election.
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1          So as far as the documentary evidence,

2     there's also no question about that.

3          The testimony of the witness is -- or was,

4     that from the ballot alone, you could not

5     determine where it was to be cast.  It could

6     have been cast in any one of -- in this case --

7     17 precincts.

8          There is an issue about ballot security,

9     about the integrity of the system; that we all

10     know a ballot is supposed to be cast in one

11     precinct only.

12          A voter can vote in one precinct only.  A

13     voter may be able to vote in old precinct when

14     they move, but you get one bite of the apple.

15          This ballot does not restrict the voting

16     process to one precinct.  That's what the

17     Schoffstall case, in part, was all about.  That

18     case specifically talked about the issue

19     admittedly there, there were no precinct

20     designations.

21          The distinction here is that rather than

22     too few, there are too many.  But the principle

23     of law is quite the same and --

24          MR. DELANEY:  What's the section of the

25     statute that says about putting the precinct
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1     name on it?

2          MR. REUBEN:  I believe, Mr. Delaney,

3     looking at 3-11-13-9.  I believe that was one of

4     the exhibits in that pile I gave you.

5          MR. DURNIL:  9 or 19?

6          MR. REUBEN:  19, sir.

7          MR. DURNIL:  Okay, 19.  And that section

8     says that the precinct number designation line

9     for each poll clerk's initials are on both the

10     ballot card and the ballot card secrecy envelope

11     before the election?

12          MR. REUBEN:  Yes, sir.  The court, however,

13     interpreted that statute --

14          MR. DURNIL:  This statute or a previous

15     statute?

16          MR. REUBEN:  The previous statute.  But I

17     would indicate to you, Mr. Durnil, that the

18     previous statute and the present statute are

19     virtually identical.

20          The principle of law is the same.  There

21     were a couple of minor word changes, but the

22     statute is the predecessor of the previous one,

23     and Schoffstall is still good law.

24          Having said that, I think I can refer you

25     to the quotation I have on page 3 of my
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1     submission, that the law in this is very clear

2     and mandatory.  The purpose of legislation is

3     also very clear.  It provides an additional

4     means of identification and proof of

5     authenticity of ballots.

6          This requirement is similar to having the

7     initials of the precinct poll clerks placed on

8     the ballots so that one can determine the

9     authenticity of the ballots when they are

10     removed from the ballot box.

11          Therefore, the court found that the Recount

12     Commission there, and the trial court there,

13     erred in failing to reject those ballots.

14          MR. DURNIL:  They had no numbers?

15          MR. REUBEN:  They had none, that's correct,

16     sir.

17          These have too many.

18          MR. DURNIL:  Did it deal with the question

19     of whether or not you had to just have one or

20     could get two?

21          MR. REUBEN:  No, the issue there was the

22     ballots involved in Schoffstall had no markings

23     at all.

24          I would suggest to you, Mr. Durnil, the

25     issue of law is the same; that is whether there
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1     were too few or too many, the statute requires

2     there to be the designation.

3          Yes, I'll agree that here, 30-1, or X

4     precinct is in there, but you cannot identify

5     where the ballot should have gone.  And that's

6     what the court is talking about here.

7          It is still part of the integrity of the

8     system, then the ballots ought to be

9     identifiable, not be part of a big group.  Well,

10     gee, it's maybe in this one or that one of these

11     17.  The ballot is supposed to be identifiable

12     by precinct.  That goes back in Indiana Election

13     Law for 100 years.  Used to be it was written on

14     the bottom, Precinct XY, and you knew where it

15     was.

16          As the technology developed, moved forward,

17     we have codings on there and other markings that

18     would, however, allow a ballot to be identified

19     to a particular precinct.

20          What you have here, may be cost factor

21     involved, as the ESS guy told me, it's cheaper

22     to do it this way.  This man is not here to

23     testify and I don't care what his reason was.

24          The witness has testified, however, as

25     someone familiar with the election process,
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1     there was no way to determine which precinct

2     each one of these ballots went into.  Just like

3     in Schoffstall, there was no way to identify

4     what precincts those ballots went into.

5          The remedy is harsh, but so is the law.

6     The law is mandatory.  And as the court talked

7     about here, we're talking about the integrity of

8     the system.

9          I am not saying, Mr. Durnil, or other

10     Commissioners, that I can identify any fraud, or

11     I can identify any misconduct.  I can't and I

12     won't.

13          But rather, the statute, as Schoffstall

14     said, is mandatory.  And the court there is the

15     same premise, if you will, of not being able to

16     identify the ballots.  That's why I gave the

17     three of you a copy of the case for your own

18     information.

19          It talks about being able to identify a

20     ballot with a precinct, not a ballot with a

21     group of precincts.  And that's what you have

22     here.

23          Somebody -- with all due respect to the

24     county clerks and all that -- somebody is

25     sleeping switches.  These ballots being able to
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1     be cast in any one of 17 precincts is not what

2     any of us would, I think, condone as an election

3     practice.

4          HONORABLE TODD ROKITA:  Mr. Brooks.

5          MR. BROOKS:  Well, I hope we can dispense

6     of this utterly silly argument.

7          First of all, the statute Mr. Reuben cites

8     requires that the precinct number designation be

9     on the ballot.

10          So is it on the ballot?  Yeah, it's on the

11     ballot.

12          Furthermore, if you go to 3-11-13-11, it

13     says "The county may include a ballot variation

14     code to ensure that the proper version of the

15     ballot is used within a precinct."

16          More importantly -- and that's why we went

17     through the standards to start with -- there has

18     to be some allegation that whatever error

19     Mr. Reuben is referring to, prevents you from

20     determining the highest number of -- the

21     candidate with the highest number of votes.

22          Hasn't even been an allegation.  In fact,

23     it is a waste of our time for him to be making

24     this point unless it fits into the contest

25     statute and has some ramification, which it
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1     doesn't.

2          The notion that you can't figure out where

3     this ballot came from is silly.  I mean, the

4     clerk's initials are on there.  You look at

5     them, match the signature.  All sorts of

6     safeguards.  Hasn't even alleged enough to get a

7     special election because there's no ramification

8     on your ability to determine the candidate with

9     the highest number of votes.

10          MR. REUBEN:  I'm sorry Mr. Brooks considers

11     it silly.  However, if this Commission is to

12     determine that my argument or my presentation is

13     meritorious, there's no question about not be

14     able to determine the number of ballots cast for

15     each candidate, nor determine who wins.

16          I mean, I've been insulted by better than

17     this comment.

18          MR. DELANEY:  On that, I don't think that

19     the suggestion was silly.  I think actually our

20     lives and others would be easier if this were

21     done.

22          I don't think -- it's one more little

23     safeguard if they're living in one precinct, or

24     if they say out of these 20, this one is -- I

25     don't think it rises to anything significant.
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1          I would move that -- in this contest, I

2     would move that we grant leave to amend the

3     contest as to all the listed precincts, and then

4     deny Mr. Reuben's request on this particular

5     issue.

6          MR. BROOKS:  If we could respond to that.

7          That is one way to preserve something for

8     some future proceeding, and that's all that is

9     about.

10          Because if you're going to deny --

11          MR. DELANEY:  I think it's to end it.  That

12     was my intention.

13          MR. BROOKS:  No, if you're going to let him

14     amend his petition and this issue gets taken up

15     later, then all the precincts are applicable, we

16     know that.

17          So the first question is, I mean -- I don't

18     want to use --

19          MR. DELANEY:  I was trying to be helpful.

20     I'll withdraw it.  I will not attempt to be

21     helpful.

22          I will simply move, first, that as to this

23     precinct, we deny the request of the petitioner

24     that his contest be granted in this one precinct

25     on this one ground, the ground of the multiple



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 945

1     listing of precincts.

2          HONORABLE TODD ROKITA:  Any discussion?

3          MR. DURNIL:  Just a little bit.

4          As a former Chairman of Marion County

5     Election Board at the time when we were getting

6     multiple districts, the ballot has to be laid

7     out in accordance with districts.  Unless you've

8     got a precinct committee and vote in just one;

9     otherwise, it's a hardship on the taxpayers.

10          MR. DELANEY:  Saves monies.

11          MR. DURNIL:  Yeah.

12          HONORABLE TODD ROKITA:  All in favor of the

13     motion.

14          MR. DURNIL:  Aye.

15          MR. DELANEY:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          So moved unanimously.

18          MR. DELANEY:  I think we owe you your

19     request that you amend.  And I would move that

20     we permit the same argument that we raised, that

21     all the precincts listed as challenged by the

22     Board of Accounts.  I assume that we will then

23     deny it, but that's my motion.

24          HONORABLE TODD ROKITA:  Is there a second?

25          MR. DURNIL:  Your motion again?
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1          MR. DELANEY:  It's to permit him to make

2     the same arguments to all the precincts listed,

3     get rid of the some 20.

4          MR. DURNIL:  If he desires, I'll second

5     that.

6          MR. BROOKS:  Mr. Chairman, there's a

7     statute that's relevant to this.

8          MR. DURNIL:  Beg your pardon?

9          MR. BROOKS:  There's a statute that's

10     relevant to this motion, if I might draw your

11     attention to it, please.

12          HONORABLE TODD ROKITA:  Yes.

13          MR. BROOKS:  3-12-11-7, the Commission may

14     not allow the petition or cross-petition to be

15     amended following the deadline of filing the

16     petition or cross-petition under this chapter,

17     if the petition or cross-petition originally

18     filed failed to comply with Section 3.

19          There's some other ones. But these are

20     Section 3 issues that there should be a deadline

21     on.  Mr. Reuben has talked about I don't have

22     any prejudice.  Well, the flip side of that

23     is -- the more important side is we filed our

24     motion to dismiss; however, the date was you set

25     weeks ago.
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1          So he was on notice that he didn't file a

2     proper petition to raise these arguments, and

3     hasn't.  And to show up at the last second after

4     the proceeding has started, it is prejudicial

5     whenever you do that.

6          We request that that motion be denied.

7          HONORABLE TODD ROKITA:  So is your argument

8     based on the operative use of the world "failed"

9     there?  Is that what you're saying, you think

10     that he failed to make a petition?

11          MR. BROOKS:  Actually, let me back up.

12          As I read that, I felt less compelled by my

13     argument.

14          MR. DELANEY:  We join you in that feeling.

15          MR. BOCK:  If I can just follow up on that.

16          There are -- the contents of the petition

17     is a jurisdictional requirement.  There are a

18     number of Indiana cases that say if the

19     precinct -- if a precinct's left out in a

20     recount petition, that precinct cannot later be

21     added.  And this is no different.

22          This is a precinct and a contest position

23     that's been left out.  And it's a jurisdictional

24     requirement that this Board limit its

25     consideration to what's been raised in the
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1     petition filed by the deadline.

2          HONORABLE TODD ROKITA:  I would like to

3     hear our counsel's comment about the statute.

4          They recommend this Commission allow

5     amendment at this time.

6          MR. KING:  Mr. Chairman, Members of the

7     Commission, 3-12-11-7 was amended in 1999 to

8     address exactly this sort of question that had

9     previously come before the Recount Commission.

10          HONORABLE TODD ROKITA:  Oh, really?

11          MR. KING:  To restrict the rights of

12     parties to amend petitions following their

13     filing.

14          As you'll note, the general rule is in A,

15     "except as provided below, the Commission can

16     allow petition or cross-petition to be amended

17     upon the terms and conditions the state Recount

18     Commission allows."

19          But B then proceeds to say "Commission may

20     not allow petition to be amended following the

21     deadline for filing a petition if" -- and then

22     the operative language here would be number 1,

23     "failed to comply with Section 3 of this

24     chapter."

25          Section 3(b) of this chapter, which is on
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1     the previous page, page 462, requires a contest

2     petition in (b)4 to indicate that one of several

3     specific instances or events have occurred.  And

4     then in (c), the petition must state -- the

5     petition stating that the petitioner believes

6     the mistake described above has occurred, must

7     identify each petition in which the ballot

8     containing the printing mistake or distributed

9     by mistake were cast.

10          In my own opinion, the petition failed to

11     comply with section 3(c) as set forth in that

12     statute.  And, therefore, a motion to amend

13     would not be permitted under 3-12-11-7(b).

14          HONORABLE TODD ROKITA:  Okay.

15          MR. DURNIL:  I'll withdraw my second, then.

16          MR. DELANEY:  So my motion fails.

17          So somebody want to move to deny?

18          I don't want to comment.  I tried to help

19     and I have failed.

20          I do think we owe it to the record to deny

21     him, so if somebody wants to make that motion

22     since he's made the request.

23          MR. DURNIL:  I move we deny.

24          HONORABLE TODD ROKITA:  Second.  Any

25     discussion?
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1          All in favor.

2          MR. DURNIL:  Aye.

3          HONORABLE TODD ROKITA:  Aye.

4          Any opposed?

5          MR. DELANEY:  Nay.

6          HONORABLE TODD ROKITA:  So moved.

7          MR. DELANEY:  Now we're down to the meat.

8          HONORABLE TODD ROKITA:  I think so.

9          MR. REUBEN:  We're down to the bone on the

10     other.

11          The next issue that we raise in that same

12     contest statute is the issue of distribution of

13     the ballots.

14          We all note the evidence yesterday that I

15     can re-present, but I think it's part of the

16     record already, that 35 persons sought absentee

17     ballots in 30-1.  35 were cast -- I'm sorry, 34

18     were cast, 17 we have been able to identify, 10

19     which went for Mr. Mahern, 7 which went to

20     Mr. Elrod.

21          The issue that was the genesis or the

22     problem was that the clerk's office distributed

23     the wrong ballots.  And when the voter voted,

24     marked the ballot, and the ballot was later cast

25     at the precinct, the ballots were rejected and
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1     somewhere they're out in cyberspace.

2          If the proper ballots had been distributed

3     to the precinct, all of these dominoes would not

4     have fallen.  That is the machines would not

5     have rejected the ballots, that ballots wouldn't

6     have been remade.  They probably wouldn't have

7     been lost because they would have been properly

8     accounted for.

9          The distribution here of the wrong ballots,

10     that I don't think anyone disputes at this

11     point, given the testimony yesterday, resulted

12     in 17 unaccounted for votes.

13          We know from yesterday's calculation that

14     there is an 8-vote spread between these two

15     candidates, Mr. Elrod and Mr. Mahern.  Seventeen

16     votes that were cast on -- or tended to be cast

17     on the wrong ballots, clearly would have an

18     effect upon and not result -- and result in you

19     not being able to determine who got the greatest

20     number of votes, even though there were only two

21     people here.

22          Therefore, we would suggest to you that the

23     wrongful distribution of ballots to 30-1,

24     resulted in a tabulation of votes that was not

25     only inaccurate, but now taking into
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1     consideration those 17 unaccounted for ballots,

2     may swing this election one way or the other.

3     And that does fit exactly what the statute

4     3-12-11-3(b)4 refers to.

5          A mistake was made, we're not claiming it

6     was any kind of misconduct, or it was

7     intentional, a mistake was made in the printing,

8     which we now dealt with, or distribution of

9     ballots used in that election -- the election,

10     that makes it impossible to determine which

11     candidate received the highest number of votes

12     cast in the election.

13          If those 17 that were sent out had been

14     right ballots, we wouldn't be here.  But 17

15     wrong ballots are enough to turn this election

16     in such a fashion that there's no way to

17     determine which candidate received the highest

18     number of votes cast.

19          If those 17 would all go for Mr. Elrod,

20     sobeit.  But those 17 could all go for

21     Mr. Mahern.

22          There should be some split in that

23     calculation that might switch the number here to

24     who got the higher number of votes.

25          It's terribly unfortunate what happened
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1     here.  No one is suggesting it was on purpose,

2     and no one is suggesting this is an easy

3     decision to make -- but, in fact, it is an easy

4     decision to make.  The statute specifically says

5     "when the distribution of ballots used in an

6     election makes it impossible to determine which

7     candidate received the highest number of votes."

8          We can pull out the blackboard, white

9     board, however you want to talk about it, but

10     we've got an 8-vote spread here with 17

11     unaccounted for ballots, you cannot determine

12     which candidates received the highest number of

13     votes cast.

14          I understand they were cast, but the voter

15     did all the voter could do here.  And the voter

16     tried to cast.  And, yes, the machine didn't

17     accept them and threw them back out again.

18          So if there's an argument about cast, I

19     think it's an argument about semantics, which

20     should not be considered much.

21          HONORABLE TODD ROKITA:  Seems to me your

22     argument so far assumes that someone -- or each

23     one of those 17 people would have voted -- or at

24     least 8 of them would have voted for someone in

25     this race.
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1          How do you make that assumption?  I've seen

2     a lot of evidence over the last few days,

3     unfortunately, where people did not vote for

4     races, specifically this one.

5          MR. REUBEN:  I don't have a crystal ball

6     looking backward either, Mr. Rokita.

7          However, what this statute says is it

8     doesn't require you to say how they would be

9     cast or cast at all.  But what it does say is

10     that given this distribution problem, you cannot

11     determine.  And you can't.

12          We don't know how they would -- maybe all

13     17 would have been for other races and not for

14     either these two.  Maybe they all would have

15     been for one or the other.

16          My point, based upon the statute, you can't

17     determine.  And neither can I.  And neither can

18     Mr. Brooks.  I would not be so foolish to tell

19     you I know how those people would have voted.

20          We had an absentee ballot yesterday.  By

21     looking at someone's history, you may be able to

22     guess how that person might vote.

23          We don't know anything about these 17

24     people.  Even if we did, we still don't know if

25     they would have maintained that voting course.
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1          MR. DELANEY:  Help me with another issue.

2          MR. REUBEN:  Excuse me?

3          MR. DELANEY:  Help me with another issue.

4          There's enormous force to your argument.

5     As long as the number 17 is greater than the

6     number 8, we're not going to know who won in

7     this race.

8          MR. REUBEN:  That's correct.

9          MR. DELANEY:  That's the problem here.

10          You're saying that it was a mistake.  I

11     assume that mistake included the distribution,

12     meaning the wrong place got them.

13          MR. REUBEN:  Yep.

14          MR. DELANEY:  I'm concerned that another

15     mistake was made when downtown was called and

16     told of the problem, the method of redoing these

17     ballots was not done right.  We not only lost a

18     bunch of them, but didn't number them so we

19     could look at all 17 and make some decision.

20          I don't know.  Maybe if all 17 people only

21     voted in the senate race because that's all they

22     cared about, maybe we could have said no harm,

23     to follow on what the Secretary of State is

24     suggesting.  But we don't have them.

25          MR. REUBEN:  Right.
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1          MR. DELANEY:  My question to you is:  I

2     thought I heard your suggestion the other day

3     that we should have 17 people vote.  I read the

4     statute to say we can't have less than a

5     precinct vote.

6          MR. REUBEN:  In contest that's correct,

7     sir.

8          MR. DELANEY:  Oh, that was a request you

9     had the other day.

10          So today your request is what?

11          MR. REUBEN:  Today my request is that we

12     revote this precinct.

13          MR. DELANEY:  One precinct.

14          MR. REUBEN:  One precinct. I don't think

15     there's any alternative, given all due respect

16     to Mr. Brooks' argument he will make in a

17     moment, I'm sure ably.

18          But what we are talking about, those 17 out

19     there.  That's why I referred the Commission to

20     the decision of Judge Hamilton.  I do appreciate

21     that was on our motion to dismiss, which is not

22     on the merits of the case, but what we're

23     talking about in that case, one of which I have

24     some personal familiarity, it talked about the

25     right of those voters.
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1          MR. DELANEY:  Which case is that?

2          MR. REUBEN:  The one I referred to in my

3     papers here, sir, the Hawkins v Wayne Township

4     Board.

5          I referred to in my submission, and you've

6     got a copy of it there, Mr. Delaney.

7          MR. DELANEY:  What did Judge Hamilton have

8     to say?

9          MR. REUBEN:  Well, it's a short opinion.

10          MR. DELANEY:  I might be able to read it?

11          MR. REUBEN:  I don't think Judge Hamilton

12     would appreciate me speaking for him, even

13     though that's a case that I represent the

14     plaintiffs.

15          MR. DELANEY:  Could you direct me to the

16     particular portion of the decision of the

17     learned judge.

18          MR. REUBEN:  The learned judge?

19          This was a case that was -- it was a voting

20     rights case, and was an equal protection

21     argument.  In fact, what we dealt with in that

22     case was the fact that by not allowing those

23     voters who had not voted in the right precinct

24     to vote, it was effectively reapportionment.

25     And Judge Hamilton allowed the case to go
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1     forward.

2          If you look, Mr. Delaney, on my submission

3     I directly refer to --

4          HONORABLE TODD ROKITA:  Mr. Reuben, what

5     number here is it?

6          MR. REUBEN:  Tab 7, sir.

7          MR. SKOLNIK:  Second page under tab 7.

8          MR. DELANEY:  Go ahead.  What is the

9     particular point?

10          MR. REUBEN:  Well, the point is Judge

11     Hamilton dealt with, again, acknowledging this

12     was not a decision on the merits of the case,

13     but rather a motion to dismiss.

14          Judge Hamilton talked about in the last

15     page of note 7, there he clearly said that the

16     people had the right to go back and have

17     their -- by being disenfranchised by not

18     allowing them to vote in the proper area, the

19     precinct was, in fact -- as a matter of fact

20     then, reapportioned.

21          And it was an equal protection case.

22          MR. DELANEY:  He's citing this very

23     statute, isn't he?

24          MR. REUBEN:  Yes, sir.

25          MR. DELANEY:  The bottom line is the
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1     results of the error in that case was to prevent

2     hundreds of voters from having an opportunity to

3     vote, which they should have had.

4          MR. REUBEN:  That's right.

5          MR. DELANEY:  Here, it was 17 who had no

6     chance to vote for either candidate, as I

7     understand it.

8          MR. REUBEN:  That's correct.

9          MR. DELANEY:  Is that the bottom line?

10          MR. REUBEN:  And here he talked about on

11     top of page 5, if you will, that a mistake

12     occurred in the printing or distribution of

13     ballots and the programming.  He referred to

14     Indiana statute there.

15          HONORABLE TODD ROKITA:  In Judge Hamilton's

16     case -- without being able to adjust this.

17     Those voters didn't vote for anybody at all in

18     any race?

19          MR. REUBEN:  No, sir.  They voted in the

20     wrong area, which is similar to what happened

21     here.

22          HONORABLE TODD ROKITA:  But were they

23     completely disenfranchised as to all races on

24     the ballot?

25          MR. REUBEN:  I think the answer is yes
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1     because they got the ballots in the wrong

2     precinct.

3          HONORABLE TODD ROKITA:  But were they still

4     able to vote for congress or president or city

5     council?

6          MR. REUBEN:  I don't recall.

7          MR. BOCK:  I can tell you the facts of that

8     case.

9          This situation was that there were four

10     precincts that were in the wrong township board

11     district.  And so this case only had to deal

12     with the township board candidates by over who

13     should hold office.  Those counts occurred for

14     all the other candidates and it only related to

15     this township board.

16          MR. DELANEY:  I think that was true here,

17     too.

18          These votes went through the machine.  We

19     took 5 away, don't know what they are, 12 were

20     recounts that the Board withdrew for this

21     election over my objection yesterday, but they

22     were counted for every other race.

23          Thank you, Mr. Reuben.  I've interrupted.

24          You're done, I hope.  I have no more

25     questions.
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1          MR. REUBEN:  Mr. Delaney, thank you very

2     much.

3          MR. DELANEY:  I can be honest with you,

4     can't I.

5          MR. REUBEN:  Aren't you honest with me all

6     the time, Mr. Delaney?  I thought you were my

7     Commissioner.

8          MR. DELANEY:  Be careful.  Be careful.

9          MR. REUBEN:  That's not the way it works

10     here?

11          MR. DELANEY:  No.

12          MR. REUBEN:  Well, by the votes, that's

13     very much true, you're not my Commissioner.

14          I have a long memory, Ed.

15          MR. DELANEY:  Yeah, you do.

16          HONORABLE TODD ROKITA:  Mr. Brooks.

17          MR. REUBEN:  On the issue of the

18     distribution, I pass.

19          MR. BROOKS:  I hate to do this, but the

20     statute is very clear here that what you have to

21     find to hold a special election in 30-1, is

22     ballots containing the printing mistake, or

23     distributed by mistake were cast.

24          In this particular case, in keeping that

25     standard in mind, Mr. Reuben suggested none of
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1     us know how to tabulate these votes.  Well,

2     that's not true.  I mean, we went through how

3     all those votes tracked out.  And, in fact, this

4     Commission located 12 of those votes and

5     determined that they were illegally cast because

6     you cannot presume a vote for Elrod or Mahern

7     from a ballot that did not contain Mahern or

8     Elrod.  And that was the correct decision.

9          So those votes really are no longer, as of

10     today, cast at all.  What's left is 5 votes that

11     I believe the Commission determined yesterday

12     that they're using the same logic, that you

13     couldn't impute the Elrod/Mahern race from a

14     ballot that didn't have that race.

15          I believe the issue was that you weren't

16     quite certain which of those 7 ballots that we

17     talked about were the right ones.  And

18     Mr. Delaney, I think, yesterday, through Mrs.

19     Ryan's testimony, said that my theory that it

20     had to be one of these 7 is all out the window

21     because Mrs. Ryan testified that she had made

22     these initials on the front of the ballot.

23          And we're out of the recount section, so

24     I'm certainly not implying that you ought to do

25     something about the recount.
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1          But the fact of the matter is -- and I did

2     have the court reporter find it -- but if she

3     initials -- which we can go over if you all

4     want.  All she said, she said she initialed them

5     on the front.  So that means that they weren't

6     initialed on the back, by definition.  So you're

7     still bound to these 7 votes that had no

8     initials on the back because she said she

9     initialed them on the front.

10          The fact of the matter is, there's not a

11     single initial on the front of any ballot in

12     that district.  Regardless of what she said,

13     it's demonstrably false, and I have those

14     exhibits and you can look through them again if

15     you want to.

16          MR. DELANEY:  Are you agreeing that there

17     are 17 people who never got the proper ballot?

18          MR. BROOKS:  Yes.

19          MR. DELANEY:  So we can go through all the

20     semantics about casting and all that, but 17

21     people weren't offered the opportunity to vote

22     for Mahern or Elrod; is that right?

23          MR. BROOKS:  If you don't mind, I will

24     finish my --

25          MR. DELANEY:  No, no, no.
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1          MR. BROOKS:  It's not semantics because

2     that's what the statute says.

3          MR. DELANEY:  I'm not trying to argue with

4     you, I'm trying to stay with the factual point.

5          You are conceding -- and I use that word

6     intentionally -- that 17 people never had a

7     chance to vote for Mahern or Elrod?

8          MR. BROOKS:  No, I don't concede that.

9          MR. DELANEY:  You don't concede.

10          MR. BROOKS:  No, and I'll tell you why.

11          I assume you're talking about the people

12     who actually got the wrong ballot?

13          MR. DELANEY:  Yeah.

14          MR. BROOKS:  The answer to that question

15     is -- and it is an unfortunate situation, but

16     let us not forget these people got those

17     ballots, had an opportunity to look at them, and

18     could have said, "Wait a minute.  This is the

19     wrong ballot."

20          Now I'm not attempting to say that that is

21     100 percent their fault, but if they had looked

22     and known that Mahern and Elrod were supposed to

23     be their representative, they could have asked

24     for another ballot.  Not only could they ask for

25     another ballot, they could ask for the ballot
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1     back all the way up until the time that the

2     ballot is cast pursuant to 3-10 -- 3-11-10-1.5.

3          MR. DELANEY:  Let me keep going and try --

4     because I have to vote here.  I'm trying to

5     establish the fact.

6          So 17 people were presented the incorrect

7     ballot.  Now of those 17, you believe, I take

8     it, from what happened yesterday, that you've

9     identified 12 of them that you asked this

10     Commission, and the Commission voted, to remove

11     them; is that correct?

12          MR. BROOKS:  Correct.

13          MR. DELANEY:  Meaning those for sure got no

14     vote for Elrod or Mahern, whatever their wishes

15     may have been; is that right?

16          MR. BROOKS:  That's correct.

17          MR. DURNIL:  As a result of our action?

18          MR. BROOKS:  As of today, those votes are

19     not cast.

20          MR. DELANEY:  At your request.

21          MR. BROOKS:  Right.

22          MR. DELANEY:  Then 5 for which we had some

23     surmises or some guesses, but we don't really

24     know which those 5 are, do we?

25          MR. BROOKS:  We know that there are 7
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1     ballots that could be the 5.  The 5 are among

2     the 7.

3          MR. DELANEY:  You're making the assumption.

4     You have to have --

5          MR. BROOKS:  Can I answer the question?

6     I'm supposed to be giving the argument and I'm

7     getting cross-examined.

8          MR. DELANEY:  Did I miss something?  You're

9     supposed to be here to help me.

10          My question is very simple.  I take it that

11     you're saying you know that because there are 7,

12     not 5, that have no initials on the back, and

13     you reach the conclusion that those are the ones

14     that Mrs. Ryan said she initialed on the front;

15     that's how you get there.

16          Is that correct?

17          MR. BROOKS:  I got there because both

18     clerks said they did not initial on the back.

19     And there were only 7 other ballots in the

20     entire precinct that had no initials on the

21     back, other than the ones that said remake,

22     which also had no initials on the back.

23          MR. DELANEY:  You've answered my factual

24     question.  Go ahead and make your argument.

25          MR. BROOKS:  Thank you.
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1          So, again, it's not a semantic issue when

2     the statute says you can only hold a special

3     election in the precinct where the ballots

4     containing mistakes or were distributed by

5     mistake were cast.

6          I mean, in one sense these people's real

7     votes never got cast because they never had an

8     opportunity; their actual votes never ran

9     through the machine.

10          So one set of circumstances here is that

11     you've got none of them cast, the other is you

12     possibly have 5 that are currently cast.  We

13     know, as a factual matter, that all 7 of the

14     ones without initials were Mahern votes.

15          So now we have the interesting -- if those

16     are the only ones that are cast as of today,

17     assuming that they're cast even though they

18     weren't the original ballots, we know that all 7

19     of them, and, therefore, all 5 of the missing

20     ballots were cast for Mahern.

21          You have the odd scenario of Mr. Mahern

22     asking for a special election because 5 votes

23     were cast for him that were illegally -- or

24     improperly distributed.

25          In fact, I think that yesterday if this
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1     Board had felt more comfortable in identifying

2     those ballots, they would have not -- you guys

3     would have not counted those either.

4          So can we tabulate the votes that have been

5     cast?  Yes.  There's only, at the moment, 5

6     votes that have been cast.  All of them are in

7     Mahern's column.  The gap between Mahern and

8     Elrod is 8.  There's 5 votes that were cast for

9     Mahern.

10          So recasting those 5 votes doesn't change

11     the balance.  In fact, the oddest thing is that

12     Mr. Mahern is saying that I need a special

13     election because 5 votes were cast for me due to

14     an illegal -- or a screw up in the distribution

15     of ballots.

16          Those are the only ones that are cast.

17     They're voted for Mahern.

18          MR. DELANEY:  Let me understand your

19     position on the 17 votes.

20          Let's not get into the subtleties about the

21     12 or 5 or all, just that if this had been done

22     perfectly, 17 votes identified nicely and

23     clearly as having the wrong candidates on them.

24          You're saying that the voter tried, the

25     voter filled out the forms and did the absentee
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1     ballot, those votes are not cast, as I

2     understand your argument.  So they're irrelevant

3     under the statute.

4          MR. BROOKS:  What the Commission determined

5     yesterday --

6          MR. DELANEY:  I understand what they

7     determined.

8          My question is:  17 votes come in, the

9     machine kicks them out.  At that moment, are

10     they cast or are they not cast?

11          MR. BROOKS:  They're not cast.

12          MR. DELANEY:  So under the statute as you

13     read it, then, we don't need to look at them.

14     There may have been a mistake in the

15     distribution, but we know how many votes are

16     cast because we know how many go through the

17     machine.  And the other 17 are irrelevant.

18          Is that your argument?

19          MR. BROOKS:  If the determination is what

20     we just said, that those votes were never cast

21     because they were rejected, then, the question

22     then becomes what does the statute say.

23          In that case, there were no -- under your

24     scenario, there were no ballots distributed by

25     mistake cast in any precinct; therefore, you do
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1     not qualify for a special election.

2          MR. DELANEY:  That's your argument?

3          MR. BROOKS:  I've given a couple

4     alternative arguments.  That's a scenario you

5     just asked me.

6          MR. DELANEY:  Okay.

7          MR. BROOKS:  Under that scenario, you

8     can't.

9          Under the scenario that there actually had

10     been 5 cast now, that's less than 8, you can

11     still determine the winner, and, furthermore,

12     the irony is that the 5 were all cast for

13     Mahern.

14          If those had been removed properly because

15     we could identify them, as the other 12 were,

16     the margin would be 13, and there would be no

17     votes cast due to a distribution.

18          And I think -- this is a case that is

19     obviously not one that you'll all look up in

20     Indiana.  It's hopefully not one you find

21     everywhere.  We did find a case in Illinois that

22     is, I think, remarkably similar.  I'm happy to

23     hand out the copy of it, it's an Illinois case.

24          This is a case that involved an election in

25     which there was a tie.  So there wasn't an issue
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1     of figuring out how many ballots you needed to

2     qualify or not to make the special election.

3          But here are just a few quotes from this

4     case, which I think are relevant and can be

5     applied.  In this particular case, we had

6     missing ballots from an entire precinct and

7     incorrect ballots being given to voters in split

8     precincts.  Very similar, oddly enough, to what

9     we've got here.

10          And the court concludes -- I'm reading from

11     page 6 or 7 if you use the upper right-hand

12     corner, it's 1024 of the reported case.

13          Says "There are no statements in the

14     affidavits nor any evidence that these voters

15     were intentionally given the wrong ballot book,

16     asked for, or were refused the correct ballot

17     book upon request, or were intentionally denied

18     the right to vote for the candidate of their

19     choice."

20          Now, we move further, the allegations

21     regarding the irregularities in the split

22     precincts, at most, hinted at negligence.

23          In Illinois if they have any kind of

24     irregularity that is not a fraud is called a

25     garden variety election irregularity.  So I make
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1     that note, having read that case.

2          There is a distinction between garden

3     variety election irregularities and pervasive

4     error that undermines the integrity of the vote.

5          Reading further, "Regardless of the effect

6     such actions have on the outcome of the

7     election, allegations of negligence or

8     incompetence regarding election procedures are

9     insufficient."  Stated claim under Section 1983

10     the Federal Civil Rights Act.

11          I'm going to read one more that I think is

12     very applicable here.  "At best, an inference

13     that some voters may not have had their votes

14     counted due to negligence, inadvertence, or

15     mistakes on the part of the election judges

16     and/or the voters does not entitle them to a

17     special election."

18          I think that's what our statute is really

19     trying to tell you here, is that you

20     don't -- because some mistakes have been made

21     and these votes haven't been cast is not the

22     same standard as -- that's required for a

23     special election.

24          Our statute is very clear that it has to be

25     in a precinct with ballots having been
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1     distributed by mistake and were cast.  So either

2     in this case none were cast, which means we

3     don't qualify, or 5 were cast, and that's less

4     than 8, so you still can determine the winner.

5          In either event, a special election is not

6     required or warranted in 30-1.

7          MR. REUBEN:  Thank you.  I believe --

8          HONORABLE TODD ROKITA:  Do you have any

9     questions?

10          MR. DELANEY:  Well, he's the mover.  He

11     usually gets a brief reply.  That's just custom

12     in the court.  It's up to us what we want to do

13     here today.

14          HONORABLE TODD ROKITA:  No, that's fine.

15     But I think he wants to be responsive to your

16     question, as well.

17          MR. BROOKS:  After listening to Mr. Brooks,

18     I'm not sure what the question is now.

19          MR. DELANEY:  Let's take that they're

20     right, that there are 5 wonderful Mahern votes

21     that shouldn't have been counted.

22          What if there were 12 votes?

23          MR. REUBEN:  Same result to me.  The key

24     question here, Mr. Brooks said it because the

25     way he made his presentation.



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 974

1          The issue here, based on the statute here,

2     whether or not you can determine who got the

3     higher number.  If in fact, as we now know from

4     the recount yesterday, that Mr. Elrod has an

5     8-vote margin, if you will.

6          If the only thing that I was saying to you

7     was something that would lean toward 2 ballots,

8     that there were 2 wrong distributed, as in

9     Precinct 96, I think -- or race 96, where

10     Mr. Porter's ballots got distributed, I think

11     even if I were right, it wouldn't change the

12     determination based upon the contest statute.

13     You could still determine who had the higher

14     number, regardless of what the exact number was.

15          But here, that's not the case.  I believe

16     yesterday in a question from Mr. Rokita to

17     Mr. King, is there a definition of cast,

18     Mr. King's answer was -- I believe, sir --

19     Mr. King's answer was there's no specific

20     definition in the statute.  And we talked about

21     then what constituted casting of a ballot.

22          And, again, if I'm misstating what you

23     said, Mr. King, I apologize.

24          But let me put it from my mouth rather than

25     yours.  I don't believe in the code there's any
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1     definition of the word "cast."  Having said

2     that, when an absentee ballot person sends in

3     their ballot, when is that cast?

4          When I walk into the precinct and put it in

5     the machine, that's when it's cast, I guess.

6     But when does an absentee go?

7          I think that's really --

8          HONORABLE TODD ROKITA:  Remind me, are

9     these 17 all absentees?

10          MR. REUBEN:  Yes.  The 17 were sent down to

11     the nursing home and that's what the problem is

12     here.

13          I think yesterday when we talked about

14     those other 12, I think we clearly

15     differentiated, those 12 you weren't counting in

16     the recount, but those were still on the table

17     for the contest.

18          MR. DELANEY:  If I can make a comment.  My

19     problem with the argument, and it is a very

20     intelligent argument made by Mr. Brooks.  This

21     bit about cast, whether these were cast.  Under

22     his theory, if you have identified a vote as

23     being in the wrong place, then you won't cast

24     it, "you" being election official.  Then this

25     statute becomes meaningless.
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1          Any caught mistake means you take the ones

2     you've caught, you put them somewhere out of the

3     process.  They don't get counted.

4          That's what wrong with the argument, I

5     think.

6          MR. DURNIL:  How do you define "cast?"

7          MR. DELANEY:  I don't think it matters.

8     They were cast at the nursing home.

9          That's the first point.

10          MR. REUBEN:  We're still going back to the

11     fact that regardless of what you did or didn't

12     decide yesterday, this is not yesterday.  This

13     is a different "lawsuit," if you will.  I'm

14     still maintaining, gentlemen, that we have 17,

15     not 12, not 5, we're not trying to stroke the

16     numbers.

17          MR. DURNIL:  I can't forget yesterday when

18     we identified these missing 17, I made a motion

19     and we didn't count 11, 1 was a no vote in this

20     race, we thought we found the other 5 within 7,

21     but because we couldn't identify what 5 within

22     that 7, we counted those votes.

23          MR. REUBEN:  Because I think this is a

24     clearly different --

25          MR. REUBEN:  You can take judicial notice
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1     of that.

2          This is a different proceeding here.  I

3     think we need to go back into it.  We should

4     have the prerogative.

5          What we had there, Mr. Durnil, was -- I'm

6     sorry, sir, but those were not connected; that's

7     what I maintained.

8          MR. DELANEY:  You decided not to count

9     them, that's my problem.  It was decided to put

10     them aside -- 11 of them -- and not count them.

11          So in effect they've been uncast, and it's

12     not the thing where they put their initials on

13     it, not one of these ones where they put a

14     distinguishing mark, not one where they

15     overvoted, we don't really know what they did.

16     It's one where they couldn't have voted for the

17     right candidates.

18          That's a unique circumstance.

19          MR. REUBEN:  As long as the number that's

20     at issue is greater than 8, Mr. Brooks disputes

21     that, and I respect his position --

22          MR. DELANEY:  Help me understand.  I think

23     you've got a legal reason for this.

24          Yesterday you wanted us to have 17 people

25     vote, which has an enormous advantage, which is
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1     simple, and an enormous disadvantage, which

2     probably would be the great press scoop in the

3     history of that nursing home.  God loved the

4     first amendment.

5          And the other disadvantage it has is

6     putting enormous pressure on these 17 people.

7     Now I look at this other option, which I

8     think -- and the statute doesn't allow it.

9          MR. REUBEN:  Statute doesn't allow it.

10          MR. DELANEY:  But this other option says we

11     do something slightly less focusing to some 200,

12     300, or 400 people and say you good folks are

13     going to unscramble an act which this Commission

14     and everybody else couldn't unscramble, and

15     we're going to bring you out on a particular day

16     in the near future and you're going to vote.

17          MR. REUBEN:  Special elections are

18     certainly unusual, but not unprecedented.

19          HONORABLE TODD ROKITA:  It's a last resort

20     option, actually.

21          MR. REUBEN:  Excuse me?

22          HONORABLE TODD ROKITA:  It's a last resort

23     option.

24          MR. REUBEN:  And Mr. Rokita, as I said in

25     my opening remarks, I don't bring this petition
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1     lightly or in a cavalier way.

2          HONORABLE TODD ROKITA:  Is there an equal

3     protection possible violation?

4          MR. REUBEN:  Yes, that's what's dealt with

5     in Hawkins.

6          HONORABLE TODD ROKITA:  What did it say?

7          MR. REUBEN:  It said that's exactly what --

8     those voters who were not allowed to vote had an

9     equal protection argument, it gives us --

10          HONORABLE TODD ROKITA:  If you do a

11     special, isn't that the same argument, now

12     you're treating some voters differently?

13          MR. REUBEN:  No, then you're bringing them

14     all back in again.

15          MR. DELANEY:  The statute provides for

16     equal protection.

17          HONORABLE TODD ROKITA:  It's my question.

18          MR. BROOKS:  I mean, let me say and I

19     think, Bill, who knows a little more.

20          All that Hawkins case stood for with

21     respect to what we're doing today, is that a

22     statute exists that you guys are looking at and

23     interpreting.  It's nothing more than that.

24          It made no substantive rulings about

25     anything.  It was a motion to dismiss all, but
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1     did they state a claim under this statute?

2     Okay.  But they never ruled that those claims

3     fell within the statute, it just survived

4     dismissal.

5          MR. BOCK:  The equal protection argument in

6     Hawkins was that the reapportionment, the one

7     person one vote standard, was not satisfied

8     because you have four precincts that have been

9     in one election district moved to the other.

10     That was the equal protection problem there.

11     That's not here.

12          The equal protection problem here is if you

13     allow a special election, the people in that

14     special election would have a disproportionate

15     effect on the results in this contest than any

16     of the other voters in the district because they

17     will know what -- that those few hundred

18     voters -- those few hundred voters will be

19     determining the results of the election.

20          That is an equal protection issue.  That is

21     why the remedy of an election -- or a special

22     election should be extremely disfavored by this

23     Commission, because I think that -- in a special

24     election in that one precinct, which is the only

25     authority this Commission has, will raise equal
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1     protection challenges and would, in itself, be

2     an unconstitutional remedy.

3          MR. BROOKS:  What equal protections are

4     there?  I've been down the road a few times, I

5     don't understand if there is a special election

6     called, and I appreciate that's a drastic

7     remedy, and a last resort that I'm certainly

8     willing to concede.

9          But having said that, I don't understand --

10     and maybe Mr. Bock can clarify it to you and

11     then to me -- what equal protection arguments

12     there would be for calling a new election in

13     that precinct when the Indiana statute provides

14     for it.

15          Clearly, what we have here is those persons

16     may be out there, they would maybe determine

17     this election.  But, so what.  It's not one

18     vote.

19          MR. BOCK:  It's the Bush versus Gore

20     problem.  You have voters voting on election day

21     with one set of issues.  Now you have a precinct

22     voting months later with different issues, a

23     different change in circumstances, and

24     potentially different voters who would qualify

25     for voting in that election.
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1          MR. REUBEN:  Same people --

2          HONORABLE TODD ROKITA:  One at a time.

3          MR. BOCK:  You have a host of differences

4     that make it very important that an election

5     held on election day be upheld, and a special

6     election is held at a different time that only

7     involves a small portion of the voters in the

8     precinct.

9          I mean, it creates a tremendous problem

10     because the voters that voted first don't have

11     all the information that the voters that voted

12     later would have.

13          HONORABLE TODD ROKITA:  A follow-up.  And I

14     promised Commissioner Delaney time.

15          If that is so clear, then why was the

16     wisdom of the General Assembly to have the other

17     option?  That is to say, when would giving a

18     special election not be an equal protection

19     violation such that you may infer the intent of

20     General Assembly when they wanted the special

21     election issue?

22          MR. BOCK:  What I'm saying is that the

23     special election option is a very bad option for

24     voters.

25          Because -- and that a very high standard



f5f3cb8b-0dd9-4ee8-96c9-7100a5fbbe11

December 12, 2006

(317) 236-6022

Connor+ Associates

Page 983

1     has to be met before that option could be

2     chosen.  Because I think you run --

3          HONORABLE TODD ROKITA:  Give me an example.

4          MR. BOCK:  -- into other problems.

5          HONORABLE TODD ROKITA:  Give me an example,

6     like what?  This being the standard, if what's

7     being alleged here isn't high enough, what would

8     be?

9          MR. BOCK:  Well, they haven't met the --

10          HONORABLE TODD ROKITA:  I understand.

11          MR. BOCK:  They have not met the statutory

12     standard.  I think what you have to look at is

13     that each of these voters here made a conscious

14     decision to mark a ballot, and that ballot

15     didn't have this race on it.

16          I don't see how that he has -- he is

17     entitled to impute an intent to invoke in this

18     race when the voters didn't indicate that

19     intent.

20          MR. BROOKS:  If I might try to distill down

21     what I'm trying to say.  I wouldn't normally

22     interrupt --

23          MR. REUBEN:  We're getting two talking

24     here.

25          MR. DELANEY:  I'm troubled by the second or
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1     third reference to the voters getting forced

2     into the situation because I don't think that's

3     the law.  I have to agree with the Secretary of

4     State, that this whole statutory scheme is

5     attached by your argument?  Whenever you have a

6     special election, unfortunate consequences are

7     going to happen.  People have died, moved away.

8     Some people may be fired up by publicity, some

9     may be turned off.

10          So the mix of things going through the

11     voter's head is not going to be the same.  We

12     can't do that.  But the statute provides for

13     this remedy, and it is, in my mind, equal

14     because it applies to each precinct.

15          If it had been a different precinct or the

16     district as a whole that had this problem, we

17     would be doing it.

18          It guess your argument on that, the best

19     argument is do you want to redo the whole

20     district?  Is that your argument.

21          If that were the only two choices you had

22     was run the district or the precinct, would you

23     do that?

24          I mean, that would help trump this equal

25     protection argument.
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1          MR. BROOKS:  Mr. Delaney, can I

2     interrupt -- interject here.

3          As far as I know, there's not an equal

4     protection argument in front of this Commission.

5     And it's an interesting one, and I sort of

6     interrupted Mr. Bock because I'm not smart

7     enough to be a constitutional lawyer.  It makes

8     me very nervous when he starts talking about

9     cases I haven't read.

10          I think the important thing is we're not

11     saying -- this was not part of our argument.

12     You can't have a special election because of an

13     equal protection issue; that's not our position.

14          HONORABLE TODD ROKITA:  I admit I brought

15     it up.

16          MR. BROOKS:  Our position is 17 people

17     never cast a vote for Elrod or Mahern.  They did

18     what they did, but they did not cast a vote for

19     Elrod or Mahern.  However you look at it.

20          And that did not prevent us from

21     determining who had the highest number because

22     the ballot distribution mistake, those votes

23     were never actually cast.

24          And I think it's important if you look at

25     this in context a little bit.  Look at the
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1     different reasons here.  They're all about

2     counting.

3          Why is -- they're very clear about votes

4     cast for ballot, printing mistakes, and

5     distribution mistakes.  It's easier to

6     understand in number 2, a programming of an

7     electronic voting machine.  You go in, 50 people

8     or 100 people voted, end of the day they print

9     off the tape and there's no votes.  Okay.

10          That prevents you from determining the

11     highest number of votes cast.  It's because you

12     couldn't count what actually happened; that's

13     why that's a problem.  Similarly, a voting

14     machine malfunction.  You can't count what

15     actually happened.

16          The catchall for this issue is when you've

17     got a deliberate act or series of acts, that

18     hasn't been alleged.  And it's the gap between

19     this counting the votes and irregularities that

20     the law leaves as something that we recognize

21     that elections aren't perfect.

22          Every irregularity doesn't get addressed

23     with a special election because the law

24     recognizes the election is not perfect, and

25     that's why these remedies are restricted to
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1     figuring out whether you can count the votes

2     that were actually cast.

3          All three of those first ones are all about

4     can you count the votes?  And in this particular

5     case, there were 17 people that did not cast the

6     vote for Elrod or Mahern.  And they are the ones

7     that had the distribution mistake.  And because

8     all of the distribution mistakes had votes that

9     were not cast when they got their ballots for

10     Elrod or Mahern --

11          MR. REUBEN:  Can I say something here now?

12          MR. BROOKS:  Don't qualify.

13          MR. DELANEY:  No, don't interrupt.  I'm

14     thinking.

15          MR. REUBEN:  Don't hurt yourself.

16          MR. DELANEY:  Thank you.  If there were 5,

17     for example, only 5 ballots in an 8-vote spread,

18     I can look at this and say despite this

19     distribution problem, I can still determine who

20     got the highest number.  I can't determine it

21     precisely, but I can determine it.

22          The problem we have here is the number is

23     so high that I can't be sure who won.  The

24     problem I'm having, David, is your argument

25     erodes the statute, because it means that you
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1     don't pay attention to those that are mail

2     distributed.  Since we don't know if they are,

3     they're not cast under that, there could have

4     been 500 improper ballots in that precinct, and

5     we'd say, well, that's okay, they don't matter;

6     they weren't cast.

7          So the statute becomes illuminated.  One of

8     the rules of statutory construction is we don't

9     cast statutes that have no meaning.  I think the

10     meaning is the one that I've come up with.

11          MR. BROOKS:  I don't understand the

12     meaning.

13          MR. DELANEY:  There's no meaning left to

14     the statute if you say an improperly distributed

15     ballot that the person filled out for the

16     noncandidate is not cast.

17          If that's so, this statute is meaningless.

18     We don't need to talk about it.  There is no

19     mistake.  There's nothing for us to do.  They're

20     not part of the program.

21          MR. BROOKS:  Nobody's arguing that no

22     mistake occurred.

23          MR. DELANEY:  I think that's the upshot of

24     your argument.

25          MR. BROOKS:  A mistake occurred.  We all
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1     know that.  But the statute, because it

2     recognizes the elections do not have to be

3     perfect, is limiting the number of things --

4     when that happens, it limits your remedy.  And

5     that is where those 17 were not cast, then you

6     don't have any ballots cast, that doesn't affect

7     your counting at all.

8          The most ballots that were cast were 5, and

9     then you can do your math.  But in either event,

10     it doesn't add up a special election.

11          MR. REUBEN:  May I jump in here somewhere?

12     We've listened to Mr. Bock and Mr. Brooks a few

13     times.

14          We meet exactly what the statutory

15     requirement is.  Exactly.  There's been a

16     mistake.  We're not saying intentional, we're

17     not saying unintentional.  We don't care which.

18     There's been a mistake in the distribution.  We

19     all know that.  We sent down the wrong ballots.

20          MR. DELANEY:  I would like to make a motion

21     that this Commission order a special election in

22     the 30th Ward 1st precinct solely for the race

23     between Mahern and Elrod, and only in that

24     precinct.

25          HONORABLE TODD ROKITA:  Before we second
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1     it -- I'll second it for discussion, but I'm not

2     ready to vote on it yet.

3          I would still like to hear some more

4     information, and perhaps some time to think

5     through the statutes that were given us.

6          I'm not saying which way I'm going to vote

7     yet.

8          MR. DELANEY:  I understand.  You want to

9     take a brief recess?

10          HONORABLE TODD ROKITA:  According to

11     what --

12          MR. DELANEY:  We won't chat illegally.

13          MR. DURNIL:  I'm still in the position it's

14     not impossible to determine who won because we

15     not only know where those votes are, we've seen

16     them.

17          And it was our actions on my motion that we

18     didn't count them.  Deliberate action.

19          So it's not impossible to tell, we know

20     what the vote totals are.

21          MR. REUBEN:  Mr. Durnil --

22          MR. DELANEY:  Hold on.

23          MR. REUBEN:  The point of the matter is

24     with regard to that, we specifically talked

25     yesterday about -- I realize we can't blind
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1     ourselves.  I'm not asking you to wipe your

2     memory out.  At the same time, however, I'm

3     asking you to wipe your memory out.

4          That was the recount proceedings.  We

5     agreed -- or you all did, it's not for us to

6     agree -- that we were going to differentiate.

7     That's why in 30-1 we have these problems, and

8     we're talking about take the recount yesterday

9     and the contest today.  And we were going to

10     talk the evidence separately.

11          So I'm asking you not to violate your own

12     rule, if you will, but to look at this thing

13     today anew.

14          And what we have is, we've got those 17

15     ballots.  Call it whatever you want to, but

16     we've got those 17 ballots that are unaccounted

17     for.  We know -- to the extent there was no

18     trail, there was no merging of the record

19     between the old ballots and the remade.  It was

20     never there.  There was not any evidence with

21     absentees even.

22          The point is, that those 17 is what is

23     still at issue for this purpose.  Not the

24     recount purpose, but the purpose is here.  If

25     you read that statute, that is 3-12-11-3(b)4(a),
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1     we fit it precisely.  A mistake was made in the

2     distribution of ballots used in an election that

3     makes it impossible to determine who received

4     the highest number of votes.

5          MR. DELANEY:  You mean B.  If I can

6     summarize what you're saying -- and, Gordon,

7     this would be my point -- there's a difference

8     between whether we can count a vote.  You said

9     those votes were not worthy of being counted, I

10     didn't agree with you.  But that was your

11     determination, meaning whether a proper vote.

12     And having done that, the separate question is

13     whether we have enough information to determine

14     who got the highest number, that's the problem.

15     You can look at one ballot and say "that's a

16     loser."

17          Did the distribution -- yesterday the issue

18     wasn't whether the distribution made the vote

19     matter or not, it was whether to count the vote.

20     We decided -- over my objection -- not to count

21     it.  Now we have to face the broader question,

22     how did that come to be?  It came to be because

23     of error in distribution.

24          I think we have to treat those as cast,

25     when the voter cast them at the nursing home,
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1     and we can't tell.  I don't think we can put any

2     burden on the voter.

3          I've never seen a need for special election

4     before.  I've been doing this for 30 years, I've

5     never seen one with quite these facts -- or with

6     quite this fit into this particular statutory

7     provision, which is why I made that.

8          I got my only guess as to how this would

9     come out.  I know how much burdensome it will

10     be.  I know what a stress it is on everybody,

11     but I think it's the only way to resolve it.

12     And I think it sends a signal to the public that

13     if the clerk's office sends you the wrong ballot

14     and then we don't come up with a process on

15     election day that's accurate and helps us get

16     the right ballot, that we're not going to punish

17     the voters.  We're going to do this over with

18     the greatest of reluctance.

19          MR. BROOKS:  The notion that you can't tell

20     who those people voted for, we've already all

21     agreed that they didn't vote for Jon Elrod or

22     Mahern.

23          MR. DELANEY:  By definition.

24          MR. BROOKS:  By definition.  So you can

25     count the votes cast for Mahern and Elrod, which
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1     is what you've got to do.

2          HONORABLE TODD ROKITA:  Mr. Delaney, did

3     you not find this Illinois case helpful?

4          MR. DELANEY:  No, I didn't find the case

5     helpful at all.  I think the 1983 case, why the

6     state court is talking about -- well, they have

7     the right to talk about federal statute section

8     in 1983, and they do that.

9          I understand, and I'm sympathic with that

10     court's view that we can't have perfect

11     elections, and so forth.  The problem is, this

12     statute says if there's a mistake in the

13     distribution and you can't, as a result,

14     determine which got the highest number, boom.

15          It's either that or just say these people

16     lose their vote when the staff makes a mistake.

17          Now, that won't matter in 99 percent of the

18     elections higher than that because it won't be

19     that close.  So it will become a sort of secret

20     little problem they had, they didn't know their

21     vote didn't count, and it didn't make any

22     difference.

23          This time it does make a difference.  And

24     it's not a secret because somebody asked for a

25     recount in a contest.
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1          I think it builds the system up to do this,

2     as painful as it is.  Maybe it will make the

3     procedures be improved the next time.  Maybe

4     we'll do a little better.

5          MR. REUBEN:  When does the statute come

6     into play, then, if it doesn't come into play

7     now?

8          I'm not as many years as Mr. Delaney, I'm

9     not as old as Delaney, close, and my hair's not

10     as gray as his, if I had any.  But the point

11     still remains under the process here this

12     statute in the General Assembly's wisdom, or

13     call it what you will, passed this language.

14     Not any statutory construction needs to

15     understand words that have got to be given their

16     meaning in such a way that the statutes have

17     meaning themselves.

18          If it doesn't fit here, when would it fit?

19     And that's why this one is -- it's terribly

20     unfortunate, and, I know, I've been saying that

21     since the beginning of my discussion.  We said

22     it yesterday at the beginning of the recount.

23          Nonetheless, this is where we are, and

24     that's why you guys get paid the big bucks,

25     Mr. Durnil, making these decisions.  But it's a
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1     terrible decision.  I've been involved in

2     special elections before.  It's not easy on

3     anyone.  They're costly, they're a hassle.  But

4     the voters have got to have a right to vote, and

5     here they didn't.

6          HONORABLE TODD ROKITA:  I appreciate that

7     question.  That's the same kind of question I

8     was trying to ask Mr. Bock.  If these facts

9     don't meet the standard, they don't fit, run me

10     through a scenario that is a special election?

11          MR. BROOKS:  Let me suggest that Mr. Reuben

12     asked a very good question.  What is the remedy?

13     In this case, the remedy is very clear.  It's

14     the remake statute.  There is a remedy for what

15     happened.  And that's a remark statute.  And the

16     legislature tells us what happens.  The wrong

17     ballot went there, it came down, and now you get

18     a remade ballot, but you don't get to vote in

19     the one race.

20          The statute tells you.  That is the remedy.

21     It's done.

22          Once you fill a ballot out that does not

23     have the right people on it, and turn it in, the

24     remedy is the remake statute.  The statute says

25     we are going to do the best we can to let you
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1     vote for everybody, but not in this particular

2     race.  That is the remedy.  Not a special

3     election.

4          MR. DELANEY:  Not a remedy for this

5     election.

6          MR. BROOKS:  It is a remedy.

7          MR. DELANEY:  You're saying it's a remedy

8     for every other race which happens to be

9     permitted to vote on that precinct.

10          MR. BROOKS:  No, that's not right.  The

11     statute is telling you that the duplicate card

12     shall be made except for the race that you

13     didn't have on your original ballot.  That's the

14     remedy.

15          It's unfortunate, but that vote is not

16     going to count.  You cast it.

17          MR. DELANEY:  We didn't have those ballots.

18          MR. BROOKS:  Everybody agrees to that,

19     Mr. Delaney.  Everybody knows it's not disputed

20     that those ballots did not have Jon Elrod and

21     Mahern.  Everybody agrees to that.  So what,

22     then, is the remedy?  The remedy is not a

23     special election, it's a remake.  And in any

24     event, whether the remake is done properly or

25     not, those people don't get to vote for Jon
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1     Elrod or Ed Mahern.  That's the remedy, not

2     special election.

3          MR. DELANEY:  The problem I'm getting

4     consistently, David, is again you eliminate the

5     statute by that.  There is no mistake that could

6     be made that would make it impossible for us to

7     know the highest number.

8          MR. BROOKS:  That's not true.

9          MR. DELANEY:  That's what you're saying.

10     You take those and exclude them.

11          MR. BROOKS:  I gave you the examples of

12     machine malfunctions, where if you walk in,

13     people cast their votes and you can't tell.

14          This is about counting.  There are very

15     few --

16          MR. DELANEY:  I'm not under that statute.

17     I'm under the distribution of ballot statute.

18          MR. BROOKS:  All of these three are

19     about --

20          MR. DELANEY:  I think they're quite

21     different.  This particular one is about the

22     distribution of ballots.

23          Every one of your arguments comes down to

24     saying, we set them aside, which means this

25     statute would never, ever change anything.  We
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1     remake them, leaving out that race, solved.

2          MR. REUBEN:  Well --

3          HONORABLE TODD ROKITA:  Wait a minute.

4          MR. DELANEY:  Hold on.  We declare them not

5     cast, problem solved.  I'm not finding -- it's

6     sort of the Secretary of State's question, under

7     this particular section, when would this statute

8     ever come into play?  What could be the mistake

9     in the distribution that would make it

10     impossible to determine the highest number of

11     votes cast?

12          MR. BROOKS:  I will try to address that.

13     But what I was trying to say is --

14          MR. DELANEY:  Seems to be the core

15     question.

16          MR. BROOKS:  Okay.

17          MR. REUBEN:  May I speak a moment?

18          MR. BROOKS:  He's asking the question to

19     us.

20          MR. REUBEN:  Well --

21          MR. BROOKS:  The three things all are about

22     counting.  And I want to go back to the fact

23     that the law does not expect things to be

24     perfect.

25          MR. DELANEY:  We give you that.
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1          MR. BROOKS:  That's why it's hard to find

2     examples under Section 1 because there aren't

3     going to be a lot of them.

4          There could be -- there could be issues

5     that I'm going to let Bill talk about, but it's

6     deliberate in that section to be very narrow.

7     And Bill is going to talk about it, but you

8     don't have to have a lot of examples.  It's

9     intended to not have special elections because

10     mistakes get made.

11          MR. BOCK:  Here's how many, many counties

12     in Indiana vote.  They vote using these --

13          MR. DELANEY:  Punch cards.

14          MR. BOCK:  No.  These are computer cards,

15     bubbles in similar to punch cards, but computer

16     cards that are bubbled in.

17          What the statute defines as a ballot is the

18     listing of names that are read by the voter so

19     that they can fill these cards in.

20          If you distributed a ballot incorrectly

21     that some of the voters in a precinct would have

22     had Jon Elrod's name for bubble 42, and for

23     other voters in that precinct had Jon Elrod's

24     name for 43, you would then have a distribution

25     error that affected the votes that were actually
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1     cast, okay?  And that is the situation that this

2     statute applies to.

3          It applies to an error that can occur in

4     many counties in Indiana that use this type of a

5     ballot.  And in that case, those votes would

6     actually be cast.

7          MR. DELANEY:  I accept that.  This statute

8     is not limited to that kind of ballot.

9          I'm stuck with this statute.

10          HONORABLE TODD ROKITA:  It answers the

11     question for me.  Gave me an example.

12          MR. DELANEY:  Not in our system, but yes.

13          MR. BOCK:  It's an example of not being

14     able to count the ballots cast.  Just like you

15     can't count the votes that were cast on the

16     electronic system if the programming's wrong, or

17     you can't count the electronic voting system if

18     it malfunctions.

19          It's about counting votes cast.  All three

20     of them.

21          MR. DELANEY:  We're back to that argument.

22          HONORABLE TODD ROKITA:  Mr. Reuben.

23          MR. REUBEN:  That's part of the question is

24     what's cast?  Moreover, what Mr. Brooks is now

25     talking about remade is the remedy, that's not
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1     the remedy under the contest statute.

2     Unfortunately, the remedy is much more limited

3     here.  We have -- and this is two remedies.  You

4     either do or don't agree or vote for a special

5     election.  There isn't any remake.  And for

6     Mr. Brooks to be sitting here telling you about

7     the proper procedure is remake, that would be

8     fine if we're talking about a recount.  And we

9     had those problems yesterday, in the recount.

10     We don't have them here.

11          What Mr. Bock referred to in other

12     counties, I didn't have any qualms about what's

13     going on in other counties, but it's not

14     relevant here.  We're dealing with this

15     particular election and this particular issue

16     about distribution.

17          I don't have a dictionary here with me, but

18     I think we can all agree distribution is what

19     happened here.

20          MR. DELANEY:  That's agreed.

21          MR. REUBEN:  You have a bad distribution of

22     ballots, period.  No one is asking for

23     perfection, but what we are asking for is the

24     obligation of the statute.  It can't be clearer

25     in that there was a mistake in distribution.
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1          MR. DELANEY:  Can I ask the Chairman a

2     question?

3          HONORABLE TODD ROKITA:  Sure.

4          MR. DELANEY:  How would you like to

5     proceed.  I made my motion, you seconded it for

6     purposes of discussion, and I appreciate that.

7     And I'm trying to help you get to your decision.

8          So what can I do?  I think I've heard as

9     much learned commentary as I can take.

10          HONORABLE TODD ROKITA:  I've got a few more

11     questions.

12          MR. DELANEY:  Go right ahead.  If that will

13     help.

14          HONORABLE TODD ROKITA:  Isn't it true that

15     even if we had a special election, under our

16     constitution, the results of that -- or for the

17     record, even the results of this Commission, are

18     not binding on a house in terms of how they seat

19     their members or who they seat?

20          Why should the taxpayers go through a

21     special election?

22          MR. REUBEN:  Are you asking me?

23          HONORABLE TODD ROKITA:  I'm asking both of

24     you.  Start with you.

25          MR. REUBEN:  Both the federal constitution
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1     and the state constitution provide that each

2     house of its assembly, if you will, is the final

3     and sole determiner of the election returns and

4     qualifications of its members, period.

5          Nonetheless, this Commission has still an

6     obligation to carry out its statutory

7     obligation, which did not fly in the face of the

8     ultimate issue with regard to how either

9     Mr. Mahern or Mr. Elrod might be seated.  That's

10     true in both federal congress and state

11     legislature.

12          HONORABLE TODD ROKITA:  Okay.  Thank you.

13          Do you have a response to that?

14          MR. BROOKS:  I mean, I just think that we

15     can't guess what the legislature might or might

16     not do.  I think what our job here is to --

17     we've already determined that Mr. Elrod got more

18     votes of the votes cast than Mr. Mahern.  And

19     the only issue now is whether or not the

20     votes -- the mistake in distribution affected

21     the count.

22          And because those people never cast their

23     vote, you don't qualify.  They never cast the

24     vote, no matter how you look at it, with the

25     wrong ballot for Elrod or Mahern, and that's all
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1     we can do and determine that the special

2     election is not warranted under the statute.

3     And whatever the legislature does, it does.

4          HONORABLE TODD ROKITA:  Let me ask our

5     counsel a question.

6          If a special election were to be ruled on

7     here, as something we ought to do, what are we

8     talking about procedurally?

9          When would the election be?  What would

10     have to happen to wrap up to it?  When would we

11     get a decision?

12          MR. KING:  Mr. Chairman, I can start, the

13     special election set forth in 3-10-8, and to

14     summarize it, it requires a rerunning of the

15     election process.  Meaning there's a 30-day

16     period for absentee ballot voting in the same

17     manner as in general elections.

18          There are some special procedures to

19     combine boards and polling places to help the

20     counties reduce costs.  But, essentially, it's

21     the same process.

22          In this case, under 3-10-8-8, "A special

23     election ordered by the state Recount Commission

24     shall be held on the 9th Tuesday after the

25     court" -- or in this case the Commission --
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1     "enters an order requiring it."

2          As I said, my math bone is pretty tired

3     from yesterday.  But I think that means --

4          HONORABLE TODD ROKITA:  I offered you a

5     calculator.

6          MR. KING:  You did.  Such a special

7     election, if ordered today, would be held in the

8     mid to latter part of February 2007.

9          MR. REUBEN:  Mr. Rokita, let me --

10          HONORABLE TODD ROKITA:  I didn't ask you

11     any questions.  I just asked the counsel

12     questions.

13          MR. KING:  That was all I had.

14          MR. DELANEY:  That would give the

15     legislature a separate issue to worry about.

16          MR. BROOKS:  The session would already be

17     in.

18          MR. DELANEY:  That's what I said.  They

19     would have to deal with that.  And I'm sure

20     they're up to that.

21          MR. BROOKS:  Which is a public policy

22     reason to --

23          MR. REUBEN:  You cut me off.  If I can't

24     speak, then neither should he.

25          MR. DELANEY:  I agree.  You should be quiet
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1     along with Mr. Brooks.  Thank you.

2          MR. DURNIL:  In one of my earlier recounts,

3     the Supreme Court said that the house or the

4     legislature body can't seat its own member until

5     the state's electoral process is done, which

6     includes recount, special elections.  1984

7     congress ignored that.

8          MR. DELANEY:  Yeah.

9          HONORABLE TODD ROKITA:  Any more discussion

10     amongst the members?

11          MR. DELANEY:  No, sir.

12          HONORABLE TODD ROKITA:  Are you sure?

13          MR. DELANEY:  I call the question.

14          HONORABLE TODD ROKITA:  Can you restate the

15     motion.

16          MR. DELANEY:  The motion was simply

17     pursuant to the statute, this Commission order a

18     recount in the 30th Ward 1st Precinct, I think,

19     it's the 97th House District between Mr. Mahern

20     and Mr. Elrod.

21          MR. REUBEN:  Recount or special election?

22          MR. DELANEY:  Special election.  In that

23     one precinct.

24          HONORABLE TODD ROKITA:  All those in favor?

25          MR. DELANEY:  Aye.
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1          HONORABLE TODD ROKITA:  All those opposed.

2          MR. DURNIL:  Nay.

3          HONORABLE TODD ROKITA:  Nay.

4          Next, Mr. Reuben?  That's it?

5          MR. DELANEY:  Closed the door.

6          MR. REUBEN:  That's it.

7          HONORABLE TODD ROKITA:  Thank you.

8          97 is done May -- maybe not.

9          MR. KING:  Mr. Chairman, the counsel and I

10     will consult.

11          (A discussion was held off the record.)

12          MR. KING:  Mr. Chairman, procedurally,

13     counsel have consulted and believe that there

14     are still two additional claims remaining in the

15     petition that the Commission must either rule on

16     or petitioner could withdraw.

17          And those are -- you've already dealt with

18     4, I'm on page 4 of the petitioner's petition.

19     You've already dealt with 4(a), which is the

20     printing and distribution of ballots.  What have

21     not been dealt with are 4(b) and 4(c), which

22     concern mistake in programming of electronic

23     voting system and malfunction of electronic

24     voting system.

25          HONORABLE TODD ROKITA:  Mr. Reuben.
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1          MR. REUBEN:  Excuse me.  Just one moment

2     please.

3          We withdraw our other issues.

4          HONORABLE TODD ROKITA:  Thank you.  No

5     other business before the Commission.  We'll

6     stand in recess until --

7          MR. KING:  Mr. Chairman, I think now that

8     you have the issues disposed of, the Commission

9     would have a motion to deny the petitioner's

10     petition for -- the total petition.

11          MR. DURNIL:  I move that we deny the entire

12     petition for contest filed by the petitioner.

13          HONORABLE TODD ROKITA:  Second.

14          Discussion.  Hearing none, in favor.

15          MR. DURNIL:  Aye.

16          HONORABLE TODD ROKITA:  Aye.

17          Opposed.

18          MR. DELANEY:  Nay.

19          HONORABLE TODD ROKITA:  It's 2 to 1.

20     Motion carries.

21          MR. SKOLNIK:  Mr. Chairman, one

22     housekeeping point.  The order of impoundment

23     still remains in effect in House District 97.

24          MR. DELANEY:  I would suggest it stay

25     there.
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1          MR. SKOLNIK:  That's what I was seeking

2     direction on.

3          MR. DELANEY:  I would make a motion that it

4     stay impounded.

5          HONORABLE TODD ROKITA:  Second it.

6          Discussion.

7          MR. DELANEY:  No, but somebody mentioned

8     the legislature.  I don't want to have it messed

9     up.

10          MR. DURNIL:  It may go to court.

11          HONORABLE TODD ROKITA:  All in favor.

12          MR. DURNIL:  Aye.

13          HONORABLE TODD ROKITA:  Aye.

14          MR. DELANEY:  Aye.

15          MR. SKOLNIK:  It would remain in effect

16     until this Commission has --

17          MR. KING:  I'm going to order it remain in

18     effect until rescinded.

19          Assuming counsel shares that view.

20          MS. ROBERTSON:  I do.

21          HONORABLE TODD ROKITA:  Does that mean

22     we'll have to meet again at some point to

23     rescind it, or do you rescind it?

24          MR. SKOLNIK:  I will keep in contact with

25     the Commission.
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1          Is it my understanding that it's the

2     Commission's desire that we convene tomorrow at

3     8:30 a.m. for purposes of hearing the matter in

4     House District 31?

5          HONORABLE TODD ROKITA:  That's correct.

6          MR. SKOLNIK:  This body, I assume is in

7     recess?

8          HONORABLE TODD ROKITA:  In recess until

9     8:30 tomorrow morning.

10          Thank you very much.

11          (Thereupon, the hearing was recessed at

12     3:25 p.m.)
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